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PREFACE 



TO THE SECOND EDITION. 



The first edition of the author's Treatise on the Law 
of Watercourses having been for about two years out 
of print, he now offers a second edition. During the 
time which has elapsed since the year 1824, when the 
first edition was published, there has accumulated a 
large additional mass of judicial authority, directly ap- 
pertaining to the use and occupation of running water. 
It might not be going too far, to assert, that, within 
the last nine years, more decisions on the subject have 
appeared, in the various reports of adjudged cases, than 
all of an antecedent date put together. Though the 
fundamental principles laid down in the first edition are 
still, in the main, acknowledged and regarded ; yet the 
later cases will be of much importance in determining 
whether the circumstances attending any new contro- 
versy, make it fall within or without those principles. 
The subjects of prior occupancy and back water, 
which the authorities had left confused, if not unsettled, 
at the time when the first edition was prepared, have 
since been made intelligible ; and it may be said that 
there are many other points that have been usefully 
illustrated, and that have become more permanently 



L. iu^-si 



Library 



, /,, C. li' dJv''- > 






[*iS#~~^ 




,/... 




'^ ; . J 

LI;! J. u.i'o !.» 1 /^ 



Entered according tolhe Act of Congress, in the year 1840, by Joseph K. 
Angell, in the Clerk's Office of the District Court of the District of Rhode 
Island. 




BOSTON; 

PRINTED BY FREEMAN AND BOLLES, 

WAlHUrCTOH fTRJBBT. 



TO THE 



HONORABLE NATHAN DANE, 



OF THE COMMONWEALTH OF MASSACHUSETTS, 



THIS 



SECOND EDITION 



IS MOST RESPECTFULLY INSCRIBED. 




PREFACE 



TO THE FIRST EDITION 



A DIGEST of the law, which regulates the use and 
enjoyment of WiaiercourseSj has long been a desidera- 
tum. That it should have been is not surprising, 
when it is considered that our country is peculiarly 
distinguished, as well for the number as for the mag- 
nitude of its rivers ; and that the most humble rivulet 
is designed for convenience and benefit, and may be 
made subservient to useful and important purposes. 

Such a work has been required not only for profes- 
sional reference, but for conveying information to those 
who are directly interested, and especially to those who 
are the owners and occupants of mills and mill privi- 
leges. The motive, then, for collecting and arranging 
the materials for the following work, was a regard for 
the convenience of the profession, and the advantage of 
that portion of the community whose rights and duties 
are the subject of inquiry. 

The plan of putting the adjudged cases into an Ap- 
pendix, (instead of introducing them into the body of 
the work, agreeably to the mode generally followed) 
is adopted by JVJr. Montague, in his several works on 
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LAW OF WATERCOURSES- 



CHAPTER I. 

RIGHT TO A WATERCOURSE AS A CORPOREAL HERE- 
DITAMENT. 

Sec. I. — How Derived. 

Property in a watercourse, is derived from the 
ownership of the land through which it passes ; it 
being an established rule of law, that a grant of " land'* 
conveys to the grantee, not only the "field," or the 
'* meadow,'' but all running streams of water, (not tide 
water) whose natural course is over the surface of 
such field or meadow.^ It makes no difference whether 



' 1 Co. Litt. 4 ; % Brownl. 142 ; Bullen v. Runnels, 2 N. Hamp. Rep. 
255 ; Canal Commissioners, &c. v. the People, 5 Wend. (N. Y.) Rep. 423. 
Land, in ils legal signification, has an indefinite extent upwards as well as 
downwards. Cujus est solwn^ (jus est usque ad cesium, is the maxim of the 
law upwards. 2 Bla. Com. 18. It would seem to result from this well 
settled rule, that by a sale, conveyance, and delivery of possession of 
land, the crop growing thereon, passes to the vendee ; but the reverse 
was adjudged in Pennsylvania in the late case of Smith v. Johnson, 1 
Penn. Rep. 471. There is a dictum^ however, of Mr. /. Spencer, in the 
case of Foot p. Colvin, (3 Johns. (N. Y.) Rep. 222,) that a sale of land 
simply, by the owner of both land and crop, carries the crop to the pur- 
chaser; and in 1829, it was expressly adjudged, by the Court of Appeals 
of Virginia, that. the vendee at a marshal's sale, is entitled to the then 
growing crop. Crews v. Pendleton, &c. 1 Leigh's (Virg.) Rep. 297.. 

1 



2 LAW OF WATERCOURSES. [CH. I. 

the grant of land be made by an mdividual or by the 
government. A patent from any one State, in this 
country, conveying a tract of territory, carries with it 
a right of use in all the watercourses within the bound- 
aries of the patent. Thus, it has been held in New 
York, that a patent conveying twenty-four miles in 
width of territory on the river Hudson above tide water, 
with the territory described as " lying and being in and 
upon the banks of the Hudson river," includes the soil 
under the river, and the islands therein, as far as the 
patent extends, up and down the river.^ The right to 
a watercourse is therefore, a part of the freeholdj of 
which no man can be disseized but " by lawful judg- 
ment of his peers, or by due process of law."^ 

But no action will lie to recover possession of a 
watercourse, by that name ; either by estimating the 
capacity of the water, as for so many cubical yards; or 
by superficial measure, for "twenty acres of water;" 
or by a more general description, as for a river or 
slream of water. The action must be for the land at 
the bottom, calling it " twenty acres of land covered 
with water. "^ It is impossible, indeed, to give execu- 
tion of that which is naturally so wandering and fugi- 
tive as running water.^. 



^ Canal Commissioners v. the People, 5 Wendell's (N. Y.) Rep. 423; 
and see Rogers v. Jones, 1 ibid. 255 ; and the People v. Canal Apprais- 
ers, 13 ibid. 355 ; Brown v. Kennedy, 5 Har. and Joints. Mary. Rep. 195. 

« Gardner v. Newburgh, 2 Johns. (N. Y.) Ch. Rep. 162. 

' 2 Bla. Com. 18 ; Runnington on Eject. 131. 

^ In Challenorv. Thomas, (Yelverton's Rep. 143, Metcalf's ed.) error 
was brought on a judgment given in ejectment in Com, Carmarthen: — And 
Yelverton assigned the error, because the ejectment was brought (U aqiut 
euT9U^ called Lochar in Llandeby, and declared on the lease of David 
Rees ap Thomas de quodam rivxdo et aqiitB cursu, ut supra. And, per totam 
curiam, the judgment was, reversed ; for rivulus seu aqua curnts doth not 



SEC, I.] LAW OF WATERCOURSES. 3 

The only mode by which a right of using the water 
of a running stream, above tide water, can be withheld 
from a person who receives a grant of the land, is by 
a direct provision, or at least a clear implication, in 
the instrument of conveyance, to that effect. If it be 
the intention of the grantor not to convey any right to 
the water, or of any part of it, he can exclude it by the 
insertion of proper words for the purpose; but, in the 
absence of such words, the bed, and consequently the 
stream itself, passes by the conveyance.^ 



lie in demand^ neither doth a prcecipe lie of it, nor can livery of seisin be 
made of it ; for non moraiiarf but is ever flowing ; nor can execution by 
habere fac. seisinam be made of it; for it is not constant to be \mi in pos- 
session of it: And it is like a protection quia morcUur super mare, which is 
not allowable by 35 H. 6. for mare non moratur ; but as 12 H. 7. 4. is, 
the action ought to be for so many acres of land aqwB cooperta ; and eject- 
ment well lies of a gorce or pool, for a prtEcipe lies for them, and a wife 
shall be endowed of the third part of the gorce, as 11 E, 3. is. But if the 
land under the river or water does not belong to the Plaintiff, but the river 
only, then on a disturbance his remedy is only by action on the case on 
any diversion of it. In Godbolt, 157 pi. 213, it is said — ** It was adjudged 
in this court (B. R.) that an ^ectioneJirmtB doth lie de aqucs curau^^ That 
probably is a wrong report of the case in the text, as it appears to have 
been of the same term — Mich. 6 Jac. Bacon, Espinasse and Selwyn 
state that ejectment will not lie for a watercourse or stream of water ; on 
the authority of Yelverton and Brownlow's report of this case. So do 
Runnington and Adams in their respective treatises on the action of eject- 
ment. An ejectment has however, been sustained for a boUary of salt, 
i. e. where there is a well of salt water, and a man has no inheritance in 
the soil but only a grant of so many buckets of the water as will arise, 
which are called hoUarka, Any one who withholds the buckets of water 
from the grantee is liable to an action of ejectment for the injury. Cro. 
Jac. 150. 1 Lev. 44. Reg. 227. But this is obviously different from a 
river which is always running ; for here the water is fixed in a certain 
place, and within the bounds and compass of the well, and is considered 
as a part of the soil. So an ejectment lies pro stagnoj for in law the word 
stagnum comprehends both land and water. Co. Litt. 5. 

' Clareraont v. Carleton, 2 N. Mamp. Rep. 371 ; Hay's Exr. v. Bow- 
roan, 1 Rand. (Virginia) Rep. 420 ; Waterman v. Johnson, 3 Pick. (Mass.) 
Re|). 261. And see postj chap, II, sec. 11, III and IV. 
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Sec. II. — Riparian Ownership. 

Those persons who are the owners of the land bound- 
ed by a watercourse, are denominated by the civilians 
riparian proprietors, and the same appropriate and 
convenient term has been adopted by American courts 
of justice.' 

When there are two riparian proprietors directly 
opposite each other, each proprietor owns that portion 
of the bed of the river adjoining his land usque adjilum 
aqu<B; or, in other words, to the thread of the river ;^ 
unless, from prior grants on the opposite side, such 
construction is negatived.^ As long since as 1799, it 
was adjudged in Massachusetts, that if the owner of 
land bounded by a fresh water river, sell the land to 
the river, the mill site to the middle of the river is in- 
cluded.* In several cases of importance in the State 
of New York, it has been declared, that the common 
law prevailed in that State, and that grants of land 
bounded on rivers and streams, above tide water, ex- 
tend usque filum aquce.^ The rule indeed is as well 
settled in this country, as it has been for centuries in 
England.^ And, the same rule holds, whether the 

* Tyler v. Wilkinson, 4 Mason's (Cir. Co.) Rep. 397 ; How v. Sterritt, 
2 Watts' (Penn.) Rep. 327 ; Ball v. Slack, 2 Wharton's (Penn.) Rep. 506. 

« Ibid. Harg. Tracts, 5; Holt's Rep. 499. The word "thread" is in 
Johnson's Diet. " a small line," " any thing continued in a course," " uni- 
form tenor." 

' Hatch V, D wight, 17 Mass. Rep. 289. 

* Mayo V, Quiraby, cited in 3 Dane's Dig. 4. 

* See Canal Commissioners ». People, 5 Wend. (N, Y.) Rep. 423. 

« Palmer v. Mulligan, 3 Caine's (N. Y.) Rep. 319; Adams v. Pease, 2 
Conn. Rep. 481 ; Hooper v. Cummings, 20 Johns. (N. Y.) Rep. 91 ; Ar- 
nold V. Munday, 1 Halst. (N. J.) Rep. 1; Claremont r. Carleton, 2 N. Hamp. 
Rep. 369 ; Ingraham v. Wilkinson, 4 Pick. (Mass.) Rep. 468 ; People v. 
Seymour, 6 Cowen's (N. Y.) Rep. 579; Mead v. Haynes, 3 Randolph's 
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grant be made by the commonwealth, or by an indi- 
vidual.^ Thus, a grant of land by the State of New 
York, bounded on the margin of a river, above tide 
water, was regarded as vesting in the grantee the right 
of soil to the thread of the river.^ The same rule holds 
as between tenaiits in common. Whenever they make 
partition, by assigning the land on one side of a water- 
course, to one tenant, and the land on the opposite 
side, to the other, the two tracts are separated by the 
thread of the watercourse.^ . 
A proprietor of an island in a watercourse, owns to 

the thread of each branch of the river which in its na- 

"... 

tural course divides it from the main land.^ And where 
a watercourse is thus divided by an island, and the 
smallest portion of the stream descends on one side of 
the island, and the residue on the other, the riparian 
proprietor by whose land the smallest quantity flows is 
entitled to no more of the water, than naturally runs 
between his bank and the island.^ 

If a lot be granted fronting on and bounded by a 
river, the side lines are to be continued to the main 
stream, though they thereby cross a point formed by the 
junction of one of its branches with the principal river.® 



(Virg.) Rep. 33; Tyler v. Wilkinson, ut sup.; Blancfaard v. Baker, 8 
Green. (Maine) Rep. 253 ; Bliss v. Rice, 17 Pick. (Mass.) Rep. 23 ; Water- 
man V, Johnson, 13 Pick. (Mass.) Rep. 261. 

' Hay's £xr. v. Bowman, Randolph's (Virg.) Rep. 417; Luntv. Holland, 
14 Mass. Rep. 149. 

' Ex parte Jennings, 6 Co wen's (N. Y.) Rep. 518 ; and see the note of 
the reporter in same volume, 536 ; Arthur v. Case, 1 Paige's (N. Y.) Chan. 
Rep. 447; People vl Canal Appraisers, 13 Wendell's (N. Y.) Rep. 355; 
and see 5 ibid. 423. 
. 3 King V. King, 7 Mass. Rep. 496. 

• People V, Canal Appraisers, 15 Wend. (N. Y.) Rep. 3^5. 

• Crooker v, Bmgg, 10 Wend. (N. Y.) Rep! 260. 

• Graves t?. Fisher, 5 Green. (Maine) Rep. 60. • 
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It matters not what the intention of the grantor in 
the instrument of conveyance may be ; if he actually 
describe the premises as being bounded by a " river/' 
or, by a *^ watercourse/' or by other words equiva- 
lent in their import, the grantee will, as has been be- 
fore stated, hold to the thread of the jriver. What 
words are thus equivalent, has in a number of instan- 
ces been the subject-matter of litigation. 

The description of ** margin" of a river was used in 
a grant of land made by the State of New York ; and, 
it was contended that the State had thus reserved the 
bed of the river and of course the right to the river 
itself. The court however decided, that such con- 
struction was a misapprehension of the meaning and 
extent of the grant ; and all the cases they considered, 
proceeded upon the principles that though land nomi- 
nally and in terms, is bounded on the " margin'* of a 
river, it extends by construction of law to the centre 
of the river.* 

In a description of land in the village of Oswego by 
virtue of which the grantee claimed the use of the wa- 
ter to the thread of the river, one of the lots was 
bounded upon the ** bank of the river " and ** along the 
river," and another lot **on the bank of the river at 
low water mark." The lots in the village were not 
particularly described in the certificate of sale, but it 
refers to a map of the village in the office of the sec- 
retary of state, and the lots are sold as laid down on 
that map. In a bill in Chancery by the grantee for 
an unnecessary diversion by Canal Commissioners, it 
was stated that the map referred to designated the lots 
as being mill and water lots, and that the survey or-gen- 



* Ex parte Jennings, C Cowen's (N. Y.) Rep. 518. 
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era], at the sale^ represented the lots as such, and that 
the purchaser would have the right to use them as 
such. The construction given by the court was, that 
the grant of the lots under the above description and 
circumstances included the right to the watercourse.^ 

The Supreme Court of Massachusetts say : ** With- 
out doubt, by our law, the owner of land extending to 
the ** bank of a river,'' will own to the middle of a 
river, if it be not navigable, and so public property. 
But the owner may sell the land without the privilege 
of the stream, as he will if he bounds his grant by the 
bank/^^ Here the Court admit that an owner to the 
**bank'' of the river owns the river ; but they imme- 
diately say, that he may bound his grant by the **bank,'' 
but the stream will not pass. This, it has been said, 
must evidently mean a bounding by a reservation, or 
plain exclusion express or implied j or otherwise, the 
expression would be inconsistent in itself and incom- 
patible with all principle and all the cases ; and that 
it is plain that the naked circumstance of bounding a 
grant on, to or by a bank, cannot exclude the stream, 
any more than bounding on the margin of the stream 
itself.® This, says the authority, just referred to below, 
the court admit ; for certainly owning "to a bank,'' is 
no more than owning on or by a bank. It is also con- 
sidered as evident, that this case did not rest on the 
particular words of the release, from the circumstance 
that the reporter has not mentioned in his marginal 
note or index any point as being settled or counte- 
nanced by^this branch of the case; that he doubtless 



> Varick v. Smith, 5 Paige's (N. Y.) Chan. Rep. 137. 

* Hatch V. Dwight, 17 Mass. Rep. 289. 

^ Vide Reporter's note to Ex parte Jennings, 6 Cowen, 549. 
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looked upon it as a case peculiar in its circumstances, 
in this respect, which might never again transpire ; and 
that it is not readily perceivable how the case can, in 
this branch of it, ever be a guide for any other.* 

In Lunt V. Holland, in Massachusetts,^ the plaintiff 
derived title from grant of the State, thus, — " a certain 
tract of land lying, &c., and bounded as follows, to wit : 
beginning at a hemlock iree^ standing by the south side 
of the river Androscoggin, thence south, &c., to another 
hemlock tree, also standing by said river, thence south- 
eastwardly, and bounding by said river, to the iSrst 
mentioned bound." One question was, whether the 
boundary by the two hemlock trees, one mentioned as 
standing on the south side of the river, and the other as 
standing by the river, would not in construction of the 
law, extend into the centre of the stream so as to in- 
clude an island. It was contended that the island was 
excluded by visible and known monuments; as ^'bound- 
ing by the river '' must intend that edge of the river on 
which the hemlock trees stood, or those trees could 
not be any part of the boundary. The Judge, at the 
trial, charged, that land granted as bounded by a river, 
is held to extend to the thread or channel of the river, 
and as here were two channels, it might well be pre- 
sumed to be the intent of the parties to the conveyance, 
that the grant was intended to extend to that channel 
which would include the island. 

^ lb. It is mentioned as another singular circumstance, that the court 
should rely on Storer v. Fraeman, (6 Mass. Rep. 435,) for the only gene- 
ral doctrine which they appear to lay down. The question presented by 
that case was, as to the extent of the grant bounded by the seashore ; and 
in the case of a river not navigable every possible intendment is in favor of 
the grant going to the centre ; whereas in case of the sea, the intendment 
is directly otherwise. 

' J 4 Mass. Rep. 149. 
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In Harramond v. McGIaughan/ a similar question 
arose in the Superior Court of North Carolina, in the 
year 1798.. About fifty years before that period, the 
State had granted to the defendant a tract of land be- 
ginning at a hickory, standing not far from a river ; 
and running thence down the river a certain course 
and distance ; but the course ran obliquely from the 
river, leaving between it and the river, a triangular 
piece of land. The State claimed this triangle, and in 
1787, granted it to the plaintiff, who brought ejectment. 
The Court held, that the river was the boundary of the 
first grant, and decided against the claim of the State ; 
and they said, — *' When a deed, patent, or grant, de- 
scribes a boundary from a certain point down a river^ 
creeky or the like, mentioning also, course and distance-^ 
should the latter be found not to agree with the course 
of the river, creek, &c. — it 9ught to be disregarded, 
and the river considered the true boundary.''^ 

The rule is indeed clear, that where the parties 
make any definite agreement in their deed, such agree- 
ment will control any legal implication. But where 
general terms are used in a description, the court will 
put a construction upon those terms, where any definite 



» Taylor's (N. C.) Rep. 196, 

' The expressions used, says Judge Cowen, to designate the boundaries 
and extent of the grants upon the Mississippi, are tant (tarpents dtface^ 
or temJt (Parpenis face au Jteuve^ or tant (Parpenta face sur le Jleuve ; 
and these expressions, he says, when thus unqualified, have without a 
single exception, been considered as giving the grantee a boundary on the 
river. Vid. note 6, Co wen's Rep. 547. Judge Co wen adds, — " Did the 
common, instead of the civil law apply to the Mississippi, no doubt such 
grants would give to its bed uaqueJUum aqum,'" 

In Ohio, where a deed calls for a corner, standing on the bank of a 
cree^, thence " down said creek with the meanders thereof," the bound- 
ary is the water's edge, at low water mark. M'Cullough v, Aten, Wil- 
cox's Condensed (Ohio) Rep. 373, 
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rule has been established, and in such case parol evi- 
dence will not be admissible to control the legal effect 
of such a description any more than to control the 
plain meaning or legal effect of any clause or stipula- 
tion contained in a deed. Thus, as appears by the pre- 
ceding section, premises conveyed and described as 
being bounded by a watercourse, extend by legal oper- 
ation to the thread of the river. Yet in this case the 
grant may be limited by language sufficiently strong 
and definite to give a different operation, and thus Ex- 
clude the watercourse.^ 

As to the admission of parol evidence to shew the 
intent and meaning of the parties, in such cases, it has 
been held that where the land is described as bounded 
on a certain pond^ and, upon applying the deed to the 
local objects embraced within its descriptive terms, it 
appeared that the pond was a natural pond which was 
raised more or less at different times, by means of a 
dam existing at the time of the conveyance, so that 
there was a latent ambiguity, it is competent to a party 
to prove by parol evidence, that a certain line was 
agreed on, and understood at the time of the convey- 
ance, as the boundary of the pond.^ 

Thus too, in a conveyance of land in the State of 
Maine, which was also bounded by a pond. The Court^ 
held in that case, that the grant was limited by the 
margin of the pond, as it existed at the time of the con- 
veyance ; whether it was then in its natural state, or 
raised above it by a dam, or depressed below it by the 
deepening of its outlet. *'To," "from" or *'by," 



* Per Shaw, C. J. in Waterman v, Johnson, 13 Pick. Rep. 261 ; Canal 
Commissioners v. People, 5 Wend. (N. Y.) Rep, 423. 
' Waterman v, Johnson, ut sup. 
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the Court stated were terms of exclusion, unless by 
necessary implication, they are manifestly used in a 
different sense. They admitted the law to be, that 
where land is bounded on a river or stream, where 
the tide does not ebb and flow, the owner's title extends 
to the centre or thread of the stream ; but said, that 
no case had been cited, nor had they found any, where 
that rule of construction, had been extended to a pond 
or lake. ^ 

Sec. III. — Of the Use of Water by each Riparian Pro- 

prietor. 

In the language of one of the ancient cases in Eng- 
land, "A watercourse begins ex jure naturcBy and hav- 
ing taken a certain course naturally, cannot be divert- 
ed.^ The language of the old cases also is, ^* Aqua 
currit et debet currere ;''^ that is, water flows in its na- 
tural course, and should be permitted thus to flow ; 
so, that all through whose land it naturally flows, may 
enjoy the privilege of using it. The property in the 
water therefore, by virtue of the riparian ownership, is 
in its nature usu-fructuary, and consists not so much 
of the fluid itself, as of the advantage of its impetus.* 
A riparian proprietor therefore, though he has an un- 
doubted right to use the water for hydraulic purposes, 
yet he must so use it, as to do no injury to any other 
riparian proprietor. This general doctrine, which is 
as old at least as the Year Books,^ has been laid down 



* Bradley v. Rice, I Sbepley's (Maine) Rep. 198. 

' Shury v. Piggot, Bulstrode^s Rep. 339. 

3 See Merritt v, Parker, 1 Coxe's (N. J.) Rep. 460. 

^ See Williams v, Moreland, 2 B. & Cress. dIO. 

«* 2 Hen. IV. 11 B ; 22 Hen. VI ; 14 RoL Albr. 107 ; 9 E. 4. 
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by the court within a few years in this country in a 
case of much more than ordinary importance,^ as fol- 
lows : ** Prima facie j every proprietor on each bank 
of a river is entitled to the land covered with water, to 
the middle thread of the stream, or, as is commonly 
expressed, tisque adfilitm aqum. In virtue of this owner- 
ship, he has a right to the use of the water flowing over 
it, in its natural current, without diminution or obstruc- 
tion. But, strictly speaking, he has no property in 
the water itself ; — but a simple use of it, while it passes 
along. The consequence of this principle is, that 
no proprietor has a right to use the water to the pre- 
judice of another.'* "This,'* adds the same high au- 
thority, " is the necessary result of the perfect equality 
of right among all the proprietors of that which is com- , 
mon to all.'* The general right of the riparian pro- 
prietors to the use of the water has been defined with 
ability and clearness by another of our learned Judges. 
'*The water power,*' says he, " to which the riparian 
owner is entitled, consists in the fall in the stream, 
when in its natural state, as it passes through his land, 
or along the boundary of. it ; or, in other words, it 
consists of the difference of level between the surface 
where the stream first touches his land, and the sur- 
face where it leaves it."^ 



> By Mr. J. Story, in Tyler v. Wilkinson, 4 Mason's (Cir. Co.) Rep. 400. 

* Chief Justice Gibson, of Pennsylvania, in M'Calmont v. Wbitaker, 
3 Kawle's (Penn.) Rep. 84. 

It is laid down, as the law of Scotland, that although a proprietor may 
use the water while within his own premises, yet he must allow it to pass 
on to the inferior heritors ; and that he cannot alter its level, either where 
it enters, or where it leaves his proi^erty. (Bell's Law of Scot. 691.) No 
form of words could express with more exactness the law of England and 
of the United States upon the same subject, unless it be the one employed 
by Lord Elleuborough, viz. " Every man is entitled to a stream of water 
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One riparian proprietor may, in the eye of the law, 
do a prejudice to the watercourse, either by diverting , 
detaining^ or corrupting the water, and so rendering it 
noxipus. 

1 . Diverting the water. It is a consequence of the 
general doctrine just laid down, that it is illegal to di* 
vert a watercourse, without returning the water to its 
natural channel, before it passes by the land of a ripa- 
rian proprietor below.^ It is also a consequence that 



flowing through his land, without diminution or alteraHon, (Bealy v, 
Shaw, 6 East, 206.) We believe we may with safety state, that nearly 
all the cases concur in supporting the general proposition of Lord Ellen* 
borough, just mentioned. It is very fully sustained by the late case of 
Wright V. Howard, (Sim. and Stuart, 203,) and the still later case of 
Mason v. Hill, in Great Britain. (8 Bam. and Adol. 304 and 23 Eng. 
Law Rep. 76.) 

A case in this country, more than thirty years ago, recognized the same 
general principles. In Beissell v. Scholl, (4 Dallas's Rep. 211,) the action 
was a case for diverting a watercourse. The Court left the facts to the 
jury under this general statement of the law: — ^'^ That every man in this 
country has an unquestionable right to erect a mill upon his own land ; 
and to use the water, passing through the land, as he pleases ; subject only 
to this limitation, that his mill must not be so constructed and employed 
as to injure his neighbor's mill ; and that, after using the water, he returns 
the stream to its ancient channel." 

In the case of Ingraham v. Hutchinson, in Connecticut, (2 Conn. Rep. 
584,) the late Chief Justice Swift, laid down the law as follows : — *^ By the 
common law,eVery person owning land on the banks of rivers, has a right 
to the use of the water in its natural stream, without diminution or altera- 
tion ; that is, he has aright that it should flow u6t cvrrere solebat ; and if 
any person on theiriver above him, interrupts, or diverts, the course of 
the water to his prfjudice, action will lie. This will give to every one^all 
the advantage he ,^n derive from the water, which does not injure the 
proprietor of lands on the river below him." See also, Warring v. Martin, 
Wright's Con. (Ohio) Rep. 380; Arnold v. Foot, 12 Wend. (N. Y.) Rep. 
330; Frankum v. Earle of Falmouth, 6 Car. and Payne, 529, 25 Eng. 
Com. Law Rep. 526; King v. Tiflany, 9 Conn. Rep. 162 ; Buddington v. 
Bradley, 10 Conn. Rep. 213 ; M'Almont v. Wbitaker, 3 Rawle's (Penn.) 
Rep. 84. 

* Countess of Rutland w. Bowler, Palmer's Rep. 290 ; Palmes t>. Heb- 
lethwaite, Skinner's Rep. 65, 175 ; Shuiy o. Piggot, Bulstrode's Rep. 339 ; 



14 LAW OF WATERCOURSES. [CH. I. 

where a river divides two estates, the riparian owner 
of neither can carry off any part of the water, without 
the consent of the opposite riparian owner.^ The 
property in the water is indivisible. The opposite 
proprietors must use it as an entire stream, in its na- 
tural channel, and there can be no severance.^ In a 
case where A granted to B one half of a mill-dam, 
with the privilege of taking the water from any part 
of the half granted ; it was held that the deed passed 
the right to the use of one half of the water only, and 
that an action might be maintained against the grantee 
for taking more than on^ half of the water, or allowing 
it to leak out.^ 

Neither riparian owner can, of course, build a dam 
which extends beyond the thread of the river, without 
committing a trespass ; and therefore, if in removing 
the encroachment, the water is diverted, the law affords 
no redress.* 



Cottel V. Luttrel, 4 Coke's Rep. 86 ; Jebb t;. Povey, I Esp. Rep. 679 ; 
Stone V. Hromwick, Yelv. Rep. 162 ; Cro. Jac. 231 ; Bealy v. Sbaw, 
6 East, 208 ; Sands v. Trefusis, Cro. Car. 575 ; Piatt o. Johnson, 15 Johns. 
(N. y.) Rep. 213; Merritt v. Parker, Coxe's (N. J.) Rep. 460; Colbum v. 
Richards,l3 Mass. Rep. 420 ; Beissell v, Scholl, 4 Dallas's (Penn.) Rep. 21 1 ; 
Brown v. Best, 1 Wils. Rep. 174; Heblethwoite v. Palmes, 3 Mod. Rep. 48. 

> Curtis V. Jackson, 13 Mass. Rep. 517; Wetmore v. White, S Caine's 
(N. Y.) Cases in Error, 87 ; Arthur, &c. v. Case, &c., 1 Paige's (N. Y.). 
Chan. Rep. 448 ; and see Boynton t;. Rees, 9 Pick. (Mass.) Rep. 528. 

« Vandenburgh v. Van Bergen, 13 Johns. (N. Y.) Rep. 212. 

' Runnels v. Bullen, 2 N. Hamp. Rep. 532. 

^ Wigford V. Gill, Cro. Eliz. 269. The action was trespass, and the 
case was, J. S. erected a mill-dam, partly upon his own land and partly 
upon the land adjoining ; the owner of the land pulled down the dam 
upon his own land, by which all the dam fell down, and the water did 
run out. The whole court held it justifiable. So, it was said, if one erects 
a wall upon his own land, and the land of his neighbor, and the neighbor 
pulls down the wall upon his land, and thereupon the wall falleth down, 
this is lawful. See also, Blanchard v. Baker, 8 Green. (Maine) Rep. 253. 
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2. Detaining the water. An action for the diversion 
of a watercourse, is grounded on the deprivation of the 
water ; and hence, if the party complaining is deprived 
of the water by any other me^ns, the law will inter- 
pose. It is as illegal to detain the water unreasonably, 
as it is to divert it ; for though all persons have an equal 
right to erect hydraulic works on their own land, yet 
they must so construct them, and so use the water, 
that all persons below may participate, without inter- 
ruption, in the enjoyment of the same water.' A mill 
owner, for instance, who shuts down his gate, and de- 
tains the water for an unreasonable time, and thus 
deprives others of a fair participation of the benefits of 
the stream, is answerable in damages.^^ 

Many caises may be supposed where there may be 
a trivial and temporary diminution of the water, by de- 
tention, without amounting to an actionable injury. 
Property in a watercourse, as we have shewn, consists 
in a right to its use ; and as it cannot be used in the 
most beneficial manner, (and not at all for hydraulic 
works,) without raising a head of water, there must be 
incident to the privilege of use, a right to erect a dam, 
and detain the water long enough to use it to advan- 

^ If a body of water runs out of my pond, into another's, I have no 
right to reclaim it. (2 Bla. Com. 18.) See ^so, Arnold v. Foot, }2 
Wend. (N. Y.) Rep. 330 ; Howell v. McCoy, 3 Rawle's (Penn.) Rep. 256 ; 
Hoy V. Sterrett, 2 Watt's (Penn.) Rep. 327; Twiss v. Baldwin, 9 Conn. 
Rep. 291. JnSackrider v. Beers, (10 Johns. Rep. 241) the opinion of the 
Court was as follows : — »* There is no just objection to the recovery of the 
plaintiffs below. The defendants were answerable in damages for the 
injury to the plaintiffs in the enjoyment of their mill, by diverting the na^ 
tural course of the water. The defendants had, no doubt, a right to build 
a mill on their land ; but they must so construct the dam, and so use the 
water, as not to injure their neighbors below in the enjoyment of the same 
water, according to its natural coursi^" 

• Merritt et al. r. Brinkerholff et al 17 Johns, Rep. 306; Williams v. 
Morland, 2 B. & Cress. 910. 
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tage.^ It was laid down by Ch. J. Kent, that neither 
the occasional increase of the velocity of the current, 
and of the quantum of water below, nor the insensi* 
ble evaporation and decrease of water by dams, will 
amount to an actionable injury. To adopt his own 
language, — "Many such circumstances may be inevita- 
ble from the establishment of one dam above another 
upon the stream ; the question* in such cases, would 
turn upon the nature and extent of the injury."^ 

Upon the subject of the unavoidable inconvenience 
occasioned by a fair and reasonable use of the water, 
Mr. J. Story, in giving the opinion of the Court, in 
Tyler v. Wilkinson, observed as follows : — " I do not 
mean to be understood, as holding the doctrine, that 
there can be no diminution whatever, and no obstruc- 
tion or impediment whatsoever, by a riparian proprie- 
tor, in the use of the water as it flows ; for that would 
be to deny any valuable use of it. There may be, and 
there must be allowed of that, which is common to all, 
a reasonable use. The true test of the principle and 
extent of the use is, whether it is to the injury of the 
other proprietors or not. There may be a diminution 
in quantity, or a retardation, or acceleration of the na- 
tural current indispensable for the general and valua- 
ble use of the water, perfectly consistent with the use 
of the common right. The diminution, retardation, or 
acceleration, not positively and sensibly injurious, by 
diminishing the value of the common right, is an im* 
plied element in the right of using the stream at all. 

The law here, as in many other cases, acts with a fea- 

^ » ^^^ 

^ A mere theoretical injury to a mill, occasioned by another mill on the 
same stream, affords no ground for an action. Thompson v. Crocker, 9 
Pick. Rep. 59; and see Boynton v. Rees, il). 5*^8. 

' Palmer et al. v. Mulligan et al, 3 Caine's (N, Y,) Rep. 307, 
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sonable reference to public convenience and general 
good, and is not betrayed into a narrow strictness, sub- 
versive of common use, nor into an extravagant loose-^ 
ness, which would destroy private rights.*'^ 

The following opinion, on the same nice point, was 
given by the Supreme Court of New York, and deliv- 
ered by Wordsworth, J. — " The common use of the 
water of a stream, by persons having mills above, is 
frequently, if not generally, attended with damage and 
loss to the mills below ; but that is incident to that 
common use, and for the most part, unavoidable. If 
the injury is trivial, the law will not afford redress ; 
because every person who builds a mill, does it subject 
to this contingency.- The person owning an upper 
mill on the same stream, has a lawful right to use the 
water, and may apply it in order to work his mills to 
the best advantage, subject, howevef , to this limita- 
tion, that if in the exercise of this right, and in conse- 
quence of it, the mills lower down the stream are ren- 
dered useless and unproductive, the law, in that case, 
will interpose and limit this common right., so that the 
owners of the lower mills shall enjoy a fair participa- 
tion ; and if, thereby, the owners of the upper mill 
sustain a partial loss of business and profits, they can- 
not justly complain, for this rule requires of them no 
more than to conform to the principle on which their 
right is founded. It cannot then be admitted, that 
the defendants may use the water as they please, be- 
cause they have a right to a common use, although 
their works may require all the water, in order to derive 
the greatest profit. The plaintiff's rights must be re- 
garded ; they must participate in the benefits of the 



* Tyler et ai. r. Wilkinson et al. 4 Mason's Rep. 401 . 
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Stream, to a reasonable extent, although the defend- 
ants' profits may be thereby lessened. If the defend- 
ants insist on the unrestricted use of the water, and 
appropriate it accordingly, and this proves destructive 
to the -mills below, the law, in that case, allows the 
party injured a compensation in damages, to the extent 
that, under all the circumstances, shall be considered 
an equivalent. In that event, the plaintiffs receive no 
more than they would have realized by their business, 
had the defendant^ permitted the water to flow in a 
reasonable manner."^ 

In a modern English case, (Shears and another v. 
Wood,^) it appeared that the plaintiffs were owners of 
copper-mills, and that the defendant was owner of a 
silk-mill on the same river, but considerably higher up 
the stream : that the latter caused a dam to be erected 
which prevented the water from being supplied to the 
lower mills ; but that the stream was not diverted in 
consequence, as the water returned to its regular course 
long before it reached the lower mills, and that no 
waste of it whatever was occasioned by the dam in 
question. It was proved however, that the plaintiffs 
had sustained an injury, by the erection of the dam, as 
in the manufacture of copper, a regular supply of wa- 
ter was always necessary. ■ It was objected by the 
defendant, that the injury done to the plaintiffs, by the 
erection of the dam, was misdescribed in the declara- 
tion, as the regular supply of water was not diverted, 
but merely interrupted by such erection. The Court 
treated the objection as merely technical, and as not 
going to the merits of the case ; and they said — "It 

^ Merritt etal. v. Brinkerhoff et a1. ]7 Johns. (N. Y.) Rep. 306. 
' Shears and another v. Wood, 7 Moore, 534 ; and 17 £ng. Corn. Law 
Rep. 76. 
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was, in fact, stated in the declaration, that the water 
did not run to the plaintiff's mills as they were accus* 
tomed to have it. That is sufficient to show, that it 
did not come to them at its proper and usual times, or 
as it ought to have done ; and it was proved, that it 
did not come to their mills in a sufficient quantity, as 
it formerly used to do. That fact was sufficient to 
support the plaintiff's declaration." 

Where in case, the plaintiff alleged in his declara- 
tion, that he was possessed of a messuage and premises, 
and by reason thereof entitled to the use of a stream 
of water, running through the premises, for supplying 
the same with water ; and that the defendant erected 
a certain dam, higher up the stream, and thereby pre- 
vented the water from running in its usual course, in 
its usual calm and smooth manner, and thereby the 
water ran in a different channel, and with greater vio- 
lence, and injured thebanksand premises of the plain- 
tiff ; and, on issue joined on a plea of not guilty, the 
jury found that the plaintiff's banks and premises were 
not injured by the dam erected by the defendant ; but 
added, that the defendant had no right to stop the 
water in the summer time ; the Judge ordered the 
verdict to be entered for the defendant : Held, that 
the verdict was right, for flowing water is publici juris ^ 
and an individual can only acquire a right to it by ap- 
propriating so much of it as he requires for a beneficial 
purpose ; and therefore, the plaintiff could not recover 
damages for the mere erection of a dam, but was bound 
to allege and prove that he had sustained an injury, 
from tne want of a sufficient quantity of water.^ 

As it is a privilege incident to the right of using a 

' Williams v. Morland, 2 B. & Cress. 910. 
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watercourse, to raise, by the erection of a dam, a suffi- 
cient head of water to employ the stream to advantage, 
it appears not unreasonable that, upon small streams, 
which are very low in certain seasons, the occupier of 
a mill-seat should have the privilege of creating a 
reservoir, higher up the stream, as auxiliary to his 
mill-pond, and to which he could have recourse when 
the natural. supply of water might not be sufficient for 
propelling the hydraulic works to which the water is 
applied.' But such privilege, if it is fair to infer it, 
from the authorities before cited, must be cautiously 
exercised, and with as much regard as possible to the 
convenience of others who are afifected thereby.^ It is 
certain, that without the privilege of making such 
reservoirs, by which in the winter and spring an abun- 
dant supply of water can be secured for summer use, 
many streams would be of comparatively small value. 

3. Corrupting the water. A riparian proprietor is 
under obligation not to erect upon the banks of the 
river, any works which render the water unwhole- 
some or offensive.^ It was long since adjudged to be 
within the operation of this rule, for a glover to set up 
a lime pit, for calf or sheep skins, so near the water as 
to corrupt it.^ It has also been expressly adjudged in 
Pennsylvania, that the erection of a tan-yard comes 
within the operation of the rule, provided it have the 
eftect of rendering the water unwholesome, whether 
the riparian proprietor below use it for distillation, or 
for culinary, or domestic purposes.^ 

* See VVoolcot Manufacturing Co. v, Upham, 5 Pick. Rep. 292. 

' See BoyntoD tr. Rees, 9 Pick. Rep. 528 ; and 3 Kent'^i Com. (last edi- 
tion) 440. 
» 9 Co. Rep. 59. * Year Books, 130, Hen. 11. b. 6. 

* Howell V. M'Coy, 3 Rawle's (Penn.) Rep. 256 ; and see also, dictum 
of Lord Ellenborough to same effect in Bealy v. Shaw, 6 East, 208, and 
of Story J. in Tyler v. Wilkinson, 4 Mason's (Cir. Co.) Rep. 397. 
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Sec. IV. — Prior Occupation by one Riparian Proprietor. 

An opinion has formerly prevailed,^ that a riparian 
proprietor, who first occupies a mill-site, can secure by 
such priority of occupation, advantages which he could 
not claim, provided any other riparian proprietor, above 
or below, had before appropriated the water. This opin- 
ion, it is very true, would seem to be warranted by the 
following short passage in Blackstone : — If a stream of 
water is unoccupied, a person may erect a mill thereon, 
and detain the water ; yet not so as to injure his 
neighbor's prior mill, for he has by the first occupancy 
acquired a property in the current/'^ There is also a 
dictum of the late learned Ch. J. Parker, to the same 
effect in the case of Hatch v. Dwight, which is as fol- 
lows : — ** The owner of a mill-site who first occupies it, 
by erecting a dam and mill, will have a right to water 
sufficient to work his wheels, if his privilege will afford 
it ; notwithstanding he may by his occupation render 
useless the privilege of any one above or below him on 
the same streaoL^ The same principle seems to have 
been admitted by Duncan, J. in giving the opinion of 
the Court in the case of Strickler v. Todd, in the Su- 
preme Court of Pennsylvania.* We might refer to the 
opinions of others which go to the same result — a re- 
sult which throws to the ground the fundamental prin- 
ciples relating to running water, and all the leading 
cases respecting the usu-fructuary rights of riparian 
proprietors. In the words of Chief Justice Thompson, 
of the Supreme Court of New York, — ** to give such 

i 2 Bla. Com. 403. 

* Hatch V. Dwight, 17 Mass. Rep. 289. 

' Strickland v. Todd, 10 S. & Rawle's (Penn.) Rep. 69. 
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an extension to the doctrine of occupancy, would be 
dangerous and pernicious in its consequences/' " The 
elements/' he adds, *' being for general and public use, 
where the benefit is appropriated to individuals, by 
occupancy, this occupancy must be regulated and 
guarded, with a view to the individual rights of all, who 
have an interest in its enjoyment ; and the inaxim sic 
utere tuo ut alienum non ladas, must be taken and con- 
strued with an eye to the natural rights of all "^ 

On the subject of prior occupancy of a mill-site, and 
the privileges that have been supposed to be gained 
by it, we offer the following extract from the able and 
luminous opinion of Story, J., given upon great delib- 
eration in a very important case, and one complicated 
in facts and voluminous in testimony : — ** But of a thing, 
common by nature, there may be an appropriation by 
general consent or grant. Mere priority of appropria- 
tion of running water, without such consent or grant, 
confers no exclusive right, it Js not like the case' of 
mere occupancy, where the first occupant takes by 
force of his priority of occupancy. That supposes no 
ownership already existing, and no right to the use 
already acquired. But our law annexes to the ripa- 
rian proprietors the right to the use in common, as an 
incident to the land ; and whoever seeks to found an 
exclusive use, must establish a rightful appropriation 
in some manner known and admitted by the law."^ 
The manner known and admitted by the law in which 
an exclusive use can be claimed, the learned Judge 
proceeds to state, is either by a grant from all. the 



* Piatt V. Johnson, 15 Johns. (N. Y.) Rep. 213 ; and see Palmer v. Mul- 
ligan, 3 Caine's (N. Y.) Rep. 397 ; and Merritt v. Brinkerhoff, 17 Johns. 
(N. Y.) Rep. 306. 

« Tyler v. Wilkinson, 4 Mason's (Cir. Co.) Rep. 401. 
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proprietors whose interest is aflfected, by the par- 
ticular appropriation, or by an exclusive enjoyment 
for such length of time, as will afford a presumption of 
a grant. 

The doctrine as above laid down by Judge Story, 
that a riparian proprietor gains no peculiar privilege 
by a mere prior appropriation of the water, is fully 
sustained by the case of Mason v. Hill, in England, 
where the question came directly before the Court;* 
and also by cases in several of the State Courts in the 
United States.^ 



Sec. V. — Whether Riparian Oimership comprises the 

Privilege of Irrigating Soil. 

« 

Although the result of the authorities which we 
have cited, in the two preceding sections, is, that a 
right to the use of the water, as it flows in its natural 
state, is incident to the land through which it flows ; 
and that the water cannot either be diverted, or un- 
reasonably kept back, yet there have been a few in- 
stances in which Courts in this country have been dis- 
posed to make an exception to this general rule, in 
favor of husbandry. It was decided, many years since, 
in Connecticut, th^t a riparian proprietor may take 



* Mason v. Hill, 3 Barn. & Adol. 76, and 23 Eng. Com. Law Rep. and 

5 Barn. & Adol. 1, and 27 Eng. Com. Law Rep. 11 ;.and see also Wright 
i;. Howard, 1 Sim. & Stuart's Rep. 203 ; Frankum v. Eari of Falmouth, 

6 Car. & Payne, 529, and 25 Eng. Com. Law Rep. 526. 

* Vid. Gilman v. Tilton, 5 N. Hamp. Rep. 231 ; Martin v. Bigeiow, 2 
Aiken's (Vermont) Rep. 184; Hoy v, Sterritt, 2 Walts' (Penn.) Rep. 327 ; 
Twiss V, Baldwin, 9 Conn. Rep. 291 ; M'Almont v, Whitaker, 3 Rawle's 
(Penn.) Rep. 84 ; Bullen v. Runnels, 2 N. Hamp. Rep. 257; Buddington v. 
Bradley, 10 Conn. Rep. 213 ; Tucker v, Jewett, 11 Conn. Rep. 311. 
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• 

advantage of a stream of water running through his 
land to fertilize his meadows ; provided, he does not 
deprive the adjoining proprietor, below, of a sufficiency 
of water for kitchen purposes, or for watering cat- 
tle ; and provided the water, which is diverted for 
irrigation, shall (unless absorbed on the land) be re- 
turned to its natural channel, before the stream leaves 
his land. And, if a person, by absorption on his own 
land, can dispose of the whole of the water, excepting 
only a bare sufficiency for the purposes before men- 
tioned, he has the prior right, because he is the first 
on the stream, and has the first opportunity.^ 

In another case, in the same State, it appearing 
that the diversion of the water was for the purpose of 
irrigation ; and that all the water, which was divert- 
ed, was absorbed on the land, or returned to the 
natural channel, before it left the land ; the Court 
held, that no action would lie.^ 

In the year 1800, the same doctrine was sanctioned 
in Massachusetts ; and the opinion of the Court was 
then given, that, if the defendant took the water, for 
any other purpose than watering his own meadow ; 
or if he did not return what was not expended in that 
way, into the usual channel, after using what was 
necessary, the action might be maintained. The ver- 
dict was accordingly for the defendant.^ So, in Weston 
V. Alden,^ the Court gave their opinion as follows : — 
^' A man owning a close on an ancient brook, may 
lawfully use the water thereof for the purposes of hus- 
bandry, as watering his cattle, or irrigating his close : 

* Perkins v, Dow, 1 Root's (Conn.) Rep. 535. 

* Haywood v. Mason, 2 Swift's Syst. 87 ; and 1 Root's (Conn.) Rep. 537, 
' Bent t;. Wheeler, Sullivan on Land Titles, 273. 

^ Weston V. Alden, 7 Mass. Rep. 136. 
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and he may do this, either by dipping water from the 
brook, and pouring it upon his land, or by making 
small sluices for the same purpose ; and if the owner 
of a close below is damaged thereby, it is damnum 
absque injuria^ 

On the other hand, we have, in Massachusetts, the 
case of Colburn v. Richards,^ in which it was held, 
that the water could not be taken out for irrigation, to 
the injury of a mill below. The Court endeavored to 
reconcile this decision with that in Weston v. Alden, 
as follows : — "There is this difference between that 
case and the one now before us. In that case, there 
was no obstruction to the course of the water: sluices 
were made for it into the land of the defendant, in that 
action ; and the water, after washing his lands, still 
passed down the natural channel. Nor does it appear 
that the plaintiff, in that case, had acquired a right, 
by prescription, to the use of the stream, to carry 
works which had been erected and maintained at ex- 
pense ; but he had merely enjoyed the natural benefits 
of the stream, without any labor or expense of his 
own. In the case before us, the whole stream w^as 
stopped, or at least so much of it as to render the 
defendant's mill entirely useless. There is no princi- 
ple upon which this can be justified." 

The distinction that would seem to have much force, 
which is attempted to be shown, between the case of 
Weston V. Alden and Colburn v. Richards, is, that, in 
the latter, there was a right in the plaintiff to the use 
of the water, by prescription^ for propelling certain 
works. But the right to use a natural watercourse, is 
not derived from the erection of a mill, nor by pre- 



' Colburn v. Richards, 13 Mass. Rep. 420. 

4 
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scription ; but is a right incident to the ownership of 
the land.^ 

In the case of Anthony v. Lapham,^ decided by the 
Supreme Court of Massachusetts, in 1827, reference 
is again made to the case of Weston v. Alden. The 
defendant contended, that he took no more water than 
was useful to him for the purpose of irrigating his 
lands, and that, he had a right to all that was neces- 



' See ante Sec. I. II. III. All the cases are agreed, that where a 
natural watercourse is diverted, the plaintiff need not aver, that his mill 
is ancient ; in other words, be need not show a prescriptive right. In 
one of the earliest reported cases, Doddridge, J. said: — *Mu this action, 
there was no need that it should be an ancient mill ; for if one erect a new 
mill on his freehold, and another diverts the watercourse of that mill, as 
it passes by his land, still, if the water used to follow this course, an ac- 
tion on the case lies against him ; for he cannot use his land, or the water 
which passes through his land, to the damage of the other; and that so 
it had many times been before adjudged." Rutland v. Bowler, Palmer, 
290. Again, in an action for diverting a watercourse, running to the 
plaintiff's mill, the declaration had only a dehtt tt solet currere ; and it was 
adjudged to be good, without saying the mill was an ancient mill; for, as 
the action was against a wrong'doer, possession wns sufficient : and the 
Court held, in this case, that an action had lain for diverting a stream, 
though no mill had been erected. Pollexfen, for the plaintiff, went upon 
the right the owner had in the soil, and said it was lawful fbr a man to 
use his own, afler what manner he pleased, so as not hurting his neigh- 
bor. The defendant, he contended, could no more stop the water, than 
« where I have a way over several men*s land to my land, and I then 
build my land into tenements, they could stop my way, for that their 
land is charged with the way." — Palmer v. lieblethwaite. Skinner's Rep. 
65, 175. In an action for stopping lights, exception was taken, because 
the declaration did not state antiquum measuagium; but Hale said, — ^^'If a 
man has a watercourse runnin<; through his ground, and erects a mill 
upon it, he may bring his action for diverting the stream, and not say 
antiquum molendinum; and upon the evidence, it will appear if the de- 
fendant hath ground through which the stream runs before the plain- 
tifTs ; and he used to turn the stream as he saw cause ; fbr otherwise f he 
cannot justify it, though the mill be newly erected." — 1 Ventr. 2:}7. See 
also, to the same effect, Sands v. Trefuses, Cro. Car. 575; Brown 
V. Best, 1 Wils. Rep. 174 ; and Twiss v. Baldwin, 9 Conn. Rep. 291. 
' Anthony v. Lapham, 5 Pick. (Mass.) Rep. 175. 
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sary for this purpose, ahhough he might thereby de- 
prive the plaintiflf of a portion of the water he had 
before used for the same purpose. It did not appear 
that the plaintiff had ever appropriated the water in 
any other way than for irrigating his land. The Court 
said, if the case was to be supported at all, it was 
upon the authority of Weston v. Alden, the difference 
being that there the defendant took the water by small 
sluices over his land and returned it into the natural 
channel ; but, in the case before them, the water was 
stopped by a dam ; a great deal of it absorbed by the 
land, or lost by evaporation ; and the surplus not 
returned into the natural channel ; so that the plain- 
tiff was deprived of the privilege which belonged to 
him. The Court then proceeded to say — *' Every 
man through whose land water passes, may use it for 
watering his cattle or irrigating his land ; but he must 
so use it, in this latter way, as to do the least possible 
injury to his neighbor,^'who has the same right." 
The judgment, which had been for the plaintiff, was 
affirmed. 

The Supreme Court of Maine say — " The proprietor 
of the watercourse has a right to avail himself of its 
momentum as a power, which may be turned to bene- 
ficial purposes. And, he may make a reasonable use 
of the water itself, for domestic purposes, for watering 
cattle, or even for irrigation ; provided it is not unrea- 
sonably detained or essentially diminished. For, al- 
though by the case of Weston v. Alden the right of 
irrigation might seem to be general and unlimited ; 
yet subsequent cases^ have restrained it consistently 

* The Court cite Colburn v. Richards, Cook v, Hull, and Anthony 
V. Lapham, ut sup. 
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with the enjoyment of the common bounty of nature, 
by other proprietors, through whose land a stream had 
been accustomed to flow. And the qualification of 
the right by these latter decisions, is in accordance 
with the common law.^ 

In another case, in the Supreme Court of New York, 
the parties in which were owners of adjoining farms : 
On the farm of the defendant, within five or six rods 
of the land of the plaintiff, there wa^ a living spring, 
the water from which, in its natural channel, ran over 
the land of the plaintiff. The defendant diverted the 
water fVom his spring and caused it to flow upon his 
meadow to the extent of three or four acres, for which 
the plaintiff recovered. The Chief Justice, in giving 
the opinion of the Court, said, "The defendant has a 
right to use so much as is necessary for his family and 
his cattle, but he has no right to use it for irrigating 
his meadow, if thereby he deprive the plaintiff of the 
reasonable use of the water in its natural channel." ^ 

With regard to the precedents we have cited from 
the Connecticut Reports, which go to establish a right 
of irrigation to the material diminution of the water ; 
they, in the opinion of the late Chief Justice Swift, not 
only reverse the common law, but are repugnant to a 
statute of that State in affirmance of the common law« 
which, he says, must remove all doubt upon a ques- 
tion that has been frequently agitated.^ The same 
Judge in giving the opinion of the Court in Ingraham^ 
V. Hutchinson,* says that the case of Haywood v. Ma- 
son not only gives to the upper proprietors on rivers, 



' Blanchard v. Baker, 8 Green. (Maine) Rep. 253. 
* Arnold v. Foot, 12 Wend. (N. Y.) Rep. 330. 
8 1 Swift's Digest, 111. 
^ Ingraham v. Hutchinson, 2 Conn. Rep. 584. 
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the advantages to which the lower are entitled, but 
denies that even seventy years' exclusive enjoyment 
in any particular manner, will confer an absolute 
right. 

Streams of water, says Kent, in his Commentaries, 
are intended for the use and comfort of man ; and it 
would be unreasonable, and contrary to the universal 
sense of mankind, to debar every riparian proprietor 
from the application of water to domestic, agricultural 
and manufacturing purposes, provided, the use of the 
water be made under the limitation^ that he do no 
material injury or annoyance to his neighbor below 
him who has an equal right to the subsequent use 
of the same water.^ 

It would appear, therefore, that the weight of au- 
thority in this country, is strong in favor of the rule, 
that for any essential diminution of water which nature 
has directed to flow in a certain and determinate chan- 
nel, (for any purpose) the law will interpose.* 



Sec. VI. — How far a Watercourse^ as a Corporeal He- 
reditament, is subject to the Right of Eminent Domain. 

It was observed, in the commencement of the pre- 



* 3 Kent's Com. (last ed.) 440. 

• Though one, by the French law, may divert the water of a brook or 
river to water his meadows, yet every one must use this liberty, so as to 
do no injustice to neighbors, who have a jjke want and an equal right. 
Dom. Pub. Law. 1. 8. Q. II. 

The cases in England where the controversy has been about water for 
irrigation, are those in which a right to take it for such purpose, has been 
claimed by grant or usage ; and they imply that in general, the water 
cannot be taken for such purpose if it occasion a material diminution of 
the water below. See Greenslade v. Halliday, 6 Bing. 379 ; and Sirutt 
t;. Boviugtou, 5 Esp. Rep. 56. 
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sent chapter, that the right to a watercourse is a 
freehold right, and a right of which no man can be 
deprived, but by lawful judgment of his peers, or by 
due process of law. That the State has power to 
appropriate a watercourse to public uses, is indis- 
putable ; but to render the exercise of this power 
valid, a full compensation must be made to the indi- 
viduals affected. This is always an indispensable 
qualification, accompanying the exercise of legislative 
power over private property.^ By the fifth article of 



^ No State can adminiater ita public aflkira in tlie moat beneficial mail'* 
ner, if it has not, on particular oceasiona, the power of disposing of, or 
impairing the value of, the property of a citizen. It is therefore pre- 
sumed, that when mankind originally entered into society, they consent- 
ed that whenever their property was necessary to the public good, they 
would not obstinately retain it, on being oflTered a full and fair equiva- 
lent. This right, on the part of Government, is what is called the 
'^eminent domain,^ to which, says Vattel, ** men have impliedly yielded, 
though it has not been expressly reserved.'' [Vattel, ch. 20. s. 244.] 
Byukershoek lays it down, that this *^ eminent domain^ may be lawfully 
exercised whenever piiblic necessity or public utility requires it ; and that 
the sovereign power may take from the proprietors ^ those things with- 
out which high roads cannot be made ;" and that ** this right may be im- 
parted to others occasionally, as to chief magistrates of toums^ cUieSt Sfc.^ 
But then he annexes the qualification, that *^ if houses and lands are 
taken from individuals — adequate compensation should be made,^ [Bynk- 
ershoek lib. 2. ch. 15.] The law of England on this subject is conform- 
able to the opinions which have just been advanced, and is thus ex- 
tremely well illustrated by Blackstone : <*If a new road, says he, were to 
be made through the grounds of a private person, it might perha^is be 
extensively beneficial to the public ; but the law permits no man, or set 
of men, to do this without consent of the owner of the land. In vain 
may it be urged, that the good of the individual ought to yield to that of 
the community ; for it would be dangerous to allow any private man, or 
even public tribunal, to be the judge of this common good, and to decide 
whether it be expedient, or no. Besides the public good is in nothing 
more essentially interested, than in the protection of every individual's 
private rights, as modeled by the municipal law. In this and in similar 
cases, the legislature alone can, and indeed frequently does, interpose, and 
compel the individual to acquiesce. But how does it interpose and com- 
pel 9 Not by absolutely stripping the subject of his property in an arbi- 
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the amendment of the Constitution of the United 
States, (and a similar article may be found in the 



trary manner; but by giving him a full indemnification and equivalent 
for the injury thereby sustained. The public is considered as an indi- 
vidual, treating with an individual for exchange. All that the legislature 
does, is to oblige the owner to alienate his possessions for a reasonable 
price; and even this is an exertion of power ^ tMeh the legislature indulges 
wiUi caution:' [1 Bla. Com. 139.] 

The highway act of 13 Geo. 3, which provides for widening and di- 
verting highways through or over any person's soil, is framed consistently 
with the views above expressed. And the Surveyor is required to offer 
to the owner of the soil, over which the new way is carried, a reasonable 
compensation, which, if he refuse to accept, a jury is to be empanneled, 
who are to assess the damages which have been sustained; and the owner 
of the soil is also entitled to all mines, within the soil, which can be got 
without breaking the highway. So, the statute of 9 Geo. 3, entitled ''an 
act for making a road from Black friar's Bridge across St. George's 
Fields," provides for treating with the owners of such houses and lands 
as shall be necessary to be purchased, (for the purposes of the act,) for the 
purchase of the same. [Vid. Rex v. Croke, Cowper's Rep. 26.] The 
case of the Isle of Man presents another example of the correctness of 
the above statement of Sir William Blackstone. The distinct jurisdiction 
of this subordinate royalty being found to be an inconvenience to the ope- 
rations of the English government, authority was delegated to the trea- 
sury department by the statute of 12 Geo. 1, to purchase the interest of 
the then proprietors for the use of the Crown ; and a contract was ac- 
cordingly concluded in the year 1765, by the terms of which, the whole 
island and all its dependencies were alienated and 'made subject to the 
regulations of British excise and customs. [1 Bla. Com. 107.] This 
trai)saction, therefore, shews a free and mutual negotiation, in which the 
grantors wore treated on equal terms, and which, in fact, partook of the 
spirit and essence of a contract. The Attorney General, in the case of 
Lindsay t;. The Charleston Commissioners, [2 Bay's Rep. 54,] en- 
deavored to distinguish this transaction from a purchase of property, and 
contended that it was more of a cession from one sovereign to another, 
than an appropriation for public purposes. But although it is perfectly 
true, that the transfer was only of the jurisdiction which the Duke of 
Athol had over the island, and not of his landed and manorial interests ; 
yet there is certainly more reason for seizing without remuneration the 
sovereignty of an island, which, on account of its proximity to the coun- 
try, affords nn interruption to commerce, and a retreat for fugitives from 
justice, than there is for appropriating the right of soil merely, when that 
is required for public benefit. It is, therefore, as strong a case as any 
which can be offered in favor of the principle, that the legal rights of an 
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Constitutions and Bills of Rights of several States) 
** Private property shall not be taken for public use, 
without just compensation. '* 



individual cannot be arbitrarily wrested from liim, by the |dau9ib1e plea 
of public necessity. And it shows that the English Parliament were 
governed, in ihe transaction referred lo, by axiom so well expressed l»y 
Waller Scntr, viz.: ** no necessity can viniicate what is in itself unjust, and 
no public advantage can compensate a breach of public faith." There is 
as niutrh reason that the i itizens of the United States should i>e protected 
by this undeniable p>rinciple of justice and equity, as the people of Great 
Britain. At least it was so considered by the frainers of our Constitu- 
tion, who have taken care to express therein, "that private pio|)erty shall 
not bif taken for public use, without just compensation." This clause of 
the Constitution clearly recognizes the inviolability of the right of pro- 
perty ; and though it impliedly licenses the legislative department of a 
State to appropriate private property to objects of public utility which 
cannot be accomplished without it, yet it at the same times preserves to 
the owner its full value. 

For the land which was taken, or injured, by the State of New York in 
making the canals in that State, an adequate compensation was provided 
for the owners, and therefore the appropriation, or the injury, was not 
unconstitutional. But where the trustees of a village in that State, were 
authorized by the legislature to supply it with water, by means of con- 
duits; and for this purpose, to enter on the land of individuals, to make 
reservoirs and lay conduits, and provide compensation for the owner of 
such land, and also for the owner of the land on which the spring from 
which the water was to be conducted, was situated — the Court of Chan- 
cery granted an injunction to prevent any proceedings to divert the 
stream, dntil proper provision was made for compensating the owners of 
the land, through which the stream naturally run. [Q Johns. (N. Y.) Ch. 
Rep. 162.] In the case of Perry ». Wilson, in Massachusetts, the Court were 
clear, that no appropriation of property to public uses could be made by 
the legislature, without a reasonable compensation. [7 Mass. Rep. 393.] 
In the case of Stevens v. Proprietors of the Middlesex Canal, before the 
same Court, the Court say, "If the legislature should, for public advan- 
tages and convenience, authorize any improvement, the execution of 
which would require or produce the destruction or diminution of pri- 
vate property, without affording at the same time, means of relief and 
indemnification, the owner of the property destroyed, would, undoubt- 
edly, have his action at common law, against those who caused the in- 
jury, for the damages." And in the case of Stackpole v. Healy, the same 
Court seemed to consider that the legislature bad no authority to enact 
that cattle maj go at large and feed in the highway, without compensa- 
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In the State of New York, the trustees of a village 
had been empowered, by an act of the Legislature, to 



tion to the owner of the soil, over wbieh the highway is located. [16 
Mass. Rep. 3a] 

The question whether private property is required for public use is in 
a great measure left at the discretion of the legislature. For example, it 
is discretionary with the legislature to say, whether or not a communica- 
tion, by means of a road or a canal, between the point A and the point 
B, would be publicly useful ; and if it is determined in the affirmative, 
the land intervening and the best adapted, mny be appropriated, on com- 
plying with the provision mentioned in the Constitution. So in the 
erection of light-houses and fortifications, the legislature is the proper 
tribunal to determine when they are necessary, and where they should be 
located. 

It seems to have been generally considered, however, that whenever a 
sale of private property is demanded, on the ground of public utility, it 
must have a direct tendency to promote the objects in view, as in the 
cases above mentioned, of roads, canals, &c. And that, although the 
remote consequence of an appropriation of land, may, in many cases, be 
a public benefit, yet the profirietor is not compelled to surrender the pos- 
session, on any terms. The multiplication of establishments, for any 
particular species of manufactures, may be thought to be highly useful to 
the community ; and yet the legislature can hardly be deemed competent to 
direct one citizen to part with his land to a neighbor, if the latter should 
wish to obtain it, with the view of erecting such an establishment, let the 
sum tendered be ever so liberal. And it is certain, that those whose 
opinions are entitled to the highest respect, have questioned the constitu- 
tionality of the 'statutes of Massachusetts and Rhode Island, which au- 
thorize A to flow the land of B, though the damages are to be estimated 
by a jury, and compensation afforded accordingly. 

But though it may, in a great degree, be within the province of the 
legislature to decide when the appropriation of private property is re- 
quired for the public — yet it is the province and duty of the Court to de- 
termine whether or not the necessary condition has been fully complied 
with, and to adjudge such appropriation unconstitutional, if the mode 
prescribed for obtaining indemnification is inadequate. That is, although 
the legislature are to judge of the necessity of the case, they are not to 
judge of the vtdiie or the nature of the equivalent. As to the value of the 
equivalent — it can be constitutionally ascertained but in three ways — 
1st, By the parties — that is, by stipulation between the legislature and the 
proprietor. 2d, By commissioners, mutually elected by the parlies. 3d, 
By the intervention of a jury. The two first cases resemble the before 
mentioned transaction, in relation to the Isle of Man, and approximate to 

5 
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supply it with water, by means of conduits ; and, for 
this purpose, to enter upon the land of individuals, to 
make reservoirs and lay conduits, &c. and provide 
compensation for the owners of the land on which the 
spring, from which the water was to be conducted, 
was situated. No provision, however, was made, for 
indemnifying the owners of the land through which the 
river ran in its natural course, for the deprivation of 
water, which they, in consequence, would suffer. 
Under these circumstances, the Court of Chancery 
granted an injunction, to prevent any proceeding to 
divert the stream, until a provision was made for 



m 

an ordinary bargain between individuals; and the will of the party af- 
fected, or their agents, is exercised. The case last mentioned — viz. the 
intervention of a jury — is resorted to, when the parties are not able to 
agree ; and here is the great constitutional guard upon legislative au- 
thority on such occasions. It is a barrier, said Mr. J. Patterson, " which 
ought never to be removed ;" and he therefore adjudged, in the case of 
Vanhorne v. Dorrance, [2 Dallas, 304,] that an act of the State of Penn- 
sylvania, by which the ^' Foard of Property" were to decide upon the 
value of the land to be taken, without the participation of the party, or 
the interposition of a jury, was unconstitutional and void. As to the 
nature of the equivalent — there can be no other just equivalent but 
tnoney ; and land cannot be given in exchange for land, against the con- 
sent of the party, with the view of promoting any project of a public na- 
ture whatever. This was held in the case just mentioned of Vanhorne 
V. Dorrance, where the act in question only allowed to the owners of the 
land to be taken, certain other lands. Mr. J. Patterson was of opinion, 
that the act was defective and invalid in this respect also, and observed — 
*< Money is a common standard, by comparison with which the value of 
any thing may be ascertained. It is not only a sign which represents 
the respective values of commodities, but is a universal medium, easily , 
portable, liable to little variation, and readily exchanged for any kind of 
property. Compensation is a recompense in value — a quid pro quo, and 
must be in money. True it is, that land, or any thing else, may be a com- 
pensation ; but then it must be at the election of the party : it cannot be 
forced upon him. His consent will legalize the act, and make it valid; 
nothing short of it will have that effect. It is obvious, that if a jury pass 
upon the subject, or value of the property, their verdict must be money.^ 
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compensating the persons who would sustain loss by 
the diversion.^ 

In a late case, in the Supreme Court of Errors, of 
New York, it was the view of Chancellor Walworth, 
and Senator Allen, that the State of New York had 
not the right, without making compensation, to destroy 
the property of individuals, situate upon rivers above 
tide*water, in making waters navigable that are not so 
by nature ; or in appropriating such waters to the 
public use, by artificial erections.^ 

By the third section of the act of the State of New 
York, entitled ^^ An act respecting navigable commu- 
nications between the great western and northern 
lakes and the Atlantic Ocean,'' the canal commission- 
ers are authorized to take possession of, and use, any 
" lands, waters and streams,** necessary for the prose- 
cution of the improvements intended by the act ; and, 
by the same section, the commissioners of appraisal 
are *^ to make a just and equitable assessment of the 
loss and damage, if any, over and above the benefit 
and advantage to the respective owners and proprie- 
tors, or parties interested in the premises so required, 
&c. by, and in consequence of making and construct- 
ing any of the works aforesaid." In the case of 
ex parte Jennings,^ the water of the Chitteningo creek 
was diverted from a mill, and other hydraulic works, 
on that creek ; the right to erect the works being 
claimed under a patent or grant from the State. It 

• Gardner v. Newburgh, 2 Johns. (N. Y.) Ch. Rep. 162. 

• Canal Commissioners u. People, 5 Wend. (N. Y.) Rep. 423; and see 
People V. Piatt, 17 Johns. (N. Y.) Rep. 195. 

• Jennings, ex parte, 6 Cowen, (N. Y.) 518. 

In Ohio water taken into the canal of that State, becomes the property 
of the State, for water power as well as navigatioD. Cooper v. Williams, 
5 Ohio Rep. 344. 
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was held, the appraisers were bound to appraise the 
damages to the owners of the works, they having a 
right to erect them, and a right to the use of the 
waters. The appraisers refused to act, on the ground 
that the property of the creek was in the State ; and 
that therefore they had no jurisdiction ; but the Court 
decided a mandamus should issue. 

If, by the erection of a dam under the authority of 
the State, with a view to afford water to a canal, it is 
within the meaning and spirit of the Constitution, and 
of the Canal laws of the State of New York, that any 
individual who is thereby injured, is entitled to com- 
pensation for the injury sustained, equally as though 
his property had been taken for public use.^ 

And in all such cases, if more water be diverted 
than is useful to the canal, and for the purpose of 
creating water power to lease, to the injury of owners 
of water privileges on the stream, the act cannot be 
maintained.^ For, the right of eminent domain does 
not authorize the government to take the property of 
one citizen and transfer it to another, even for a full 
compensation, if the public interest will not be pro- 
moted by the transfer. But, according to the views 
of some, the legislature is the sole judge as to the ex- 
expediency of.exercising the right of eminent domain, 
for any public purpose.^ 

* People V. Canal Appraisers, 13 Wend. (N. Y.) Rep. 355. 

» Varick v. Smith, 5 Paige's (N. Y.) Rep. 137. 

» Varick v. Smith, 5 Paige's (N. Y.) Chan. Rep. 137. 
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CHAPTER II. 

RIGHT TO WATER AS AN INCORPOREAL HEREDITA^ 

MENT. 

Sec. I. — Nature of an Incorporeal Hereditament. 

We have treated, in the preceding chapter, of the 
right to a watercourse, as a corporeal hereditament, 
that is as a freehold right growing out of and identified 
with the ownership of the soil. We now commence 
treating of a right to a watercourse as an incorporeal 
hereditament, that is, as a right depending upon a 
grant of the owner of the freehold to divert, carry off, 
&c. the water from its natural channel. 

An incorporeal hereditament is defined a right issu- 
ing out of a thibg corporate, or concerning, or an- 
nexed to, or exercisable within the same.* Rights of 
this nature are. distri|)uted into two classes, viz. : 
profits and easements. Under the former term, is cpm- 
prehended the produce of the soil both above and 
below the surface, as herbage, wood, turf, coals, 
minerals, &c.^ Easements, from the French word 
aise, are defined to be a service or convenience which 
one neighbor has of another without profit, as a 



> 2 Bla. Com. 20 ; Co. Litt. 19, 20. 

* Those profits which are taken and enjoyed by the mere act of the 
proprietor himself, are called profits a prendre; and those which are 
received at the hands of, and are rendered by another, are called profits 
a rendre. Hammond's N. P. 172. 
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right of way, a right to bring water through another's 
land, &c.* 

Incorporeal rights are treated by the civil law 
writers under the name of services. Some services 
they call real or prs^iah wd some personal. The 
former is a service which one estate owes to another ; 
or the right of doing something, or having a privilege 
in one man's estate for the advantage and convenience 
of the owner of another estate. It has the appella- 
tion of priBdial^ because it cannot be constituted sine 
prndiisj that is, without lands and tenements. The 
estate unto which the service is due, is called pradium 
dominanSj or the ruling estate ; and the other estate 
which suffers or yields the service is called pradium 
serviensy or an estate subject to a privilege or service. 
To constitute such service it is therefore necessary 
that there be two estates, the one giving and the 
other receiving the advantage.^ By a personal service 
is understood such as has not been constituted for the 
benefit of the state, but which is given merely for the 
use of the person.^ 

The right of conducting water through one estate 
for the use of an adjoining estate, is an incorporeal 
hereditament, or a praedial service, which was known 
to the Romans under the name of service aqucb-duc- 
tus ;^ and is of use, as say the civilians, when S. has 
a scarcity of water, and requires it for his cattle, his 
lands, or his mill.^ The right of taking water out of 



^ Ibid ; 2 Jac. Law Diet. 332 ; Downing v. fialdwin, 1 S. & Rawle, 
(Penn.) 298 ; Hewlins v. Shippam, 5 fi. & C. 22L 
' Domat's Civil Law. L. 1. 1. 12. 
» Ibid. 

* Ibid. 

* 2 Frederician Code, 81. 
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another's well, or pond, is an incorporeal heredita- 
ment of the class of profits, or a personal service, 
called by the civilians, service aque-haustxis ; a ser- 
vice which includes a right of way for going to, and 
returning from, the well or pond.' 



Sec. II. — Right to Water as an Incorporeal Heredita- 
ment , under Grant of " Mill and Appurtenances. '^ 

It is a principle laid down by Lord Coke, and still 
adhered to, that an incorporeal right appurtenant to 
land, without an express grant of such incorporeal 
right, or of the " privileges and appurtenances," will 
pass by a deed of the land.^ 

So a grant of " mill and appurtenances'' (even with-_ 
out mentioning land) carries the whole right of w^er 
enjoyed by the grantor, as necessary to its use, and as 
a necessary incident. 

In Nichols v. Chamberlin,^ it was held, that if the 
owner of a house builds a conduit thereto through his 
other land, and conveys the water by pipes to his 
house, and then sells the house, with all the appurte- 



' Ibid, 146 ; Domat's Civil Law, id supra. The service of a right of 
way (Uer); the service of driving cattle through another's grounds 
(actus) ; the service of pasture (serv^us pascendi) ; the service of a de- 
posit, {positum habendi), or an obligation on the part of an owner of an 
estate to allow another to deposit certain tbmgs thereon ; the service of 
discharging water from the roof of a house upon a neighbor's ground 
(stUlicidii recipiendi) ; the service of lights, (non officiendi luminibus) which 
comprehends the service {altius non ioUendi) by which a person is pro- 
hibited from darkening the windows of a house ; and many other ser- 
vices, or rights of the same nature, are noticed both by the civil and 
common law writers. 

• Co. Lit. 307, a ; Kent v. Waite, 10 Pick. (Mass.) Rep. 138. 

' Nichols V. Chamberlain, Cro. Jac. 121. 
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nances, excepting the land, the conduit and pipes pass, 
together with a right to dig and open the earth for the 
purpose of repairing the pipes, and laying new ones, if 
necessary ; because the water was an appurtenance 
to the house. It was stated, for the same reason, in 
Blaines's lessee v. Chambers,^ by the Court, that by a 
devise of a mill, with the appurtenances, the right to 
the use of the water, and the right to the piece of 
land, which was used with the mill, &c. passed. In 
Pickering v. Staples,* a water-right, appurtenant to a 
mill, passed by the word appurtenances, which was 
considered as comprehensive of the water-right, as if 
the privilege of using the water had been expressly 
inserted in the conveyance ; even though the vendor 
declared, when he executed the conveyance, that he 
neither bought nor sold the water-right. It has been 
held, too, that, by the sale of a mill, the water of the 
race will pass, though the land through which the 
race is cut, and by which the water passes to the mill, 
is not included in the land sold.^ A grantor conveyed, 
by deed, a tract of land, described by metes and 
bounds, with a mill upon the same ; and, at the time 
of the conveyance, there was a race-way, to conduct 
the water from the mill, running along the side of the 
natural stream, beyond the land granted, into other 
land of the grantor, and there discharging the water 
into the natural stream ; and which race-way had 
been used with the mill several years, and was neces« 
sary to the convenience of the mill. It was held, by 
the Supreme Court of New Hampshire, that a right 

' Blaines's Lessee v. Chambers, 1 S. & Rawle, (Penn.) Rep. 169. 
• 5 S. & Rawle, (Penn.) 107. 

' Wetmore v. White, 2 Caine's Cases, 87 ; and see Strickler v. Todd, 
10 S. & Rawle, 63 ; and Hall v. Benner, 1 Pennsylvania Rep. 402. 
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to have the water flow oflf through the whole extent of 
the race-way, passed, as appurtenant to the mill.^ 

The term ** mill," it has been decided, in another 
case, may include the free use of the head of water, 
existing at the time of its conveyance ; or any other 
easement which has been used with it, and which is 
necessary to its enjoyment.^ 

In a case before the Circuit Court of the United 
States for the first district, Mr. J. Story gave the opin- 
ion, that a devise of a mill, with appurtenances, con- 
veyed, not the buildings merely, but the land under 
and adjoining, which was necessary to the use of the 
mill, and actually used with it. The learned Judge 
went, not upon the ground that the land was a mere 
appurtenance to the mill, but that it was a parcel 
thereof. He admitted it to be true, that land cannot 
strictly be appurtenant to land,^ so as to pass under 
the term ** appurtenances ;" but, he said, where the 
intention^ is clearly expressed, that land should pass 
under that name, the law would give effect to the 
grant, notwithstanding the misnomer. He then cites 
Plowden, to show that where it was averred, in plead- 
ing, that certain land was appertaining to a messuage, 
the Court held, in"point of law, it could not be appur- 
tenant to the messuage, but that "it was nevertheless 

' New Ipswich Woollen Factory v. Batchelder, 3 N. H. Rep. 190. 

' Blake v. Clark, 6 Greenleaf, (Maine) Rep. 436. By the conveyance of 
a saw-milV with the appurtenances, the mill-chain, dogs, and bars, being 
in their appropriate places at the time, will pass by the conveyance. 
Farrar v . Stackpole, 6 Greenleaf^ ( Maine ) Rep . 1 54 . But accord ing to the 
rule that land is not appurtenant to land, it was held by the Court, in 
Leonard v. White, in Massachusetts, that by grant of a grist-mill, with 
the appurtenances thereon, the soil of a way, immemorially used for the 
purpose of access to the mill, from the highway, does not pass. 7 Mass. 
Rep. 6. 

' Vid. Leonard v. White, ut supra, 

6 
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well in a grant, because it shall be intended to mean 
such land as is usually occupied with the messuage, or 
lying with the messuage ; and therefore a devise of a 
messuage, with *'the lands to the same appertain- 
ing," is good to pass such lands as were usually occu- 
pied, used, or lying with the messuage. If this be 
true — continues the Judge — in a grant, the law will 
construe the words still more favorably in a devise. 
But in the case before him, he laid no stress upon the 
words ** with the appurtenances,*' and held, that the 
land under the mill, and adjacent thereto, passed by 
force of the word ** mill.'* Both in common sense, 
and legal interpretation — he remarked — a mill does 
not mean merely the building, in which the business 
is carried on, but includes the site, dam, and other 
things annexed to the freehold, necessary for its bene- 
ficial enjoyment.' 

But, whatever is merely convenient^ without being 
an appurtenant will not pass. Therefore a lease of a 
piece of ground for a tan-yard, with the use of so 
much of the water of a stream as may be necessary 
for conducting the business of tanning, does not give 
the lessee a right to empty the contents of his tan- 
yard into the stream.^ 

* Whitney v. OIney et a1. 3 Mason, (Cir. Co.) Rep. 280. And see Tucker 
V, Jewett, 1 1 Conn. Rep. 311 ; Mitzell v. Paschall, 3 Rawle'8(Penn.) Rep. 
76 ; Howell v. M'Coy, ib. 256. It has been decided, by the Supreme Court 
of Maine, that by the conveyance of a mill, eo nomine, no other land 
passes in fee, except the land under the mill, and its overhanging pro- 
jections. Blake v. Clark, 6 Green leaf^ (Maine.) Rep. 436. 

• Howell V. M'Coy, 3 Rawle's (Penn.) Rep. 256. 
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Sec. III. — Right to^ Water as an Incorporeal Heredita- 
ment under Special Grant. 

A grant of a ** watercourse" or "river" will not 
pass the soil, nor an island within it.^ A conveyance 
of a privilege of diverting water is so fiir from being a 
conveyance of land, that a covenant respecting the 
privilege, cannot be said to run with the land, and 
cannot be enforced in an action by an assignee of the 
grantee. 

Where therefore the defendant conveyed a privilege 
of drawing water from a pond when the water should 
not be four feet below the top of a dam to be erected, 
and covenanted that he would erect the dam ten feet 
high, and that he was seized of the granted premises, 
that he had a right to sell and convey the same, and 
that he would warrant the same ; as it appeared that 
he had a right to raise the water only six feet, it was 
held that . nothing passed by the deed, and that jhe 
covenants were broken immediately upon its execution, 
and consequently were not assignable.^ 

But yet in grants of this kind, some interest in the 
soil covered by the water, must pass, to enable the 
grantee to enjoy his grant.^ By the civil law, a grant 
of any easement or *' service," under which is classed 
the use of streams of water, a right to the soil passes, so 
far as is necessary to the enjoyment of the easement.^ 
The common law is precisely the same in this respect ; 

* Com. Dig. Grant, E 5 ; Vin. Abr. T. Watercourse ; Co. LitL 4 b ; 2 
Bla. Coin. 402; Bullen v. Runnels, 2N. Hamp. Rep. 259; Jackson v. 
Halstead, 5 Co wen's Rep. 216. 

' Wheelock v. Thayer, 16 Pick. (Mass.) Rep. 68. 

' Per Woodbury, J. in Bullen v. Runnels, ut sup, and see 1 Ro. Rep. 259. 

* Domat. b. 1. 1. 1, 8. 1. Bracton, b. 4. 
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and a grant of a right of way always passes a sufficient 
interest in the soil to enable the grantee to use it.^ 
And a grant of standing trees passes such an interest 
in the soil as is necessary to their growth and sever- 
ance;^ and so likewise does a grant of standing grass.^ 
It is indeed a well settled principle, that in all grants 
every thing passes which is necessary for the full en 
joyment of the right granted. 

•A mere water right may be of a very limited nature, 
and subservient to the more general right of the ripa- 
rian proprietors. Being the subject of a special agree- 
ment, it may be affected by any considerations, condi- 
tions and modifications which the assent of the parties 
may impose.^ Thus, a person may purchase the right 
of detaining or diverting the water, for a certain por- 
tion of the year, or for certain days in the week, or for 
certain special purposes, or in certain specified quanti- 
ties, &c. Grants of this kind have been, in the follow- 
ing cases, the subject of judicial decision. 

The grant of an undivided share in a stream of water, 
will not authorize the grantee to appropriate the water 
to the injury of others having an interest in it. The 
property in the water is indivisible, and cannot be 
severed.^ 

Where a right is granted by a riparian proprietor 

to abut a mill-dam on his shore, the grantee has prima 

facie a right to all the water power created by the 

erection of the dam ; and the burden of proof is upon 

the grantor to show that the grant was made with limi- 

^ Makepeace v. Warden, 1 N. Hamp. Rep. 16. 

s Burr. 1624, 4 Mass. Rep. 266; 1 Cruise, 64 ; Com. Dig. Grant. E. 5. 

3 2 Strange, 874 ; 4 T. R. 671 ; 6 East, 602 ; 1 Johns. Rep. 267. 

* Tyler et al. w. Wilkinson ct al., 3 Mason, (Cir. Co.) 403; Miller v. 
Scofield, 12 Conn. Rep. 335 ; Kennedy v. Scofield, 12 lb. 317. 

* VandenLurgh v. Van Burgen, 13 Johns. (N. Y.jRep. 212. 
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tations or restrictions respecting the use of the water. 
The grantor has no right to appropriate the water, for 
that increases the head and of course makes part of 
the water power created by the dam.^ 

But if two opposite riparian proprietors should agree 
to erect a mill on the land of one, and apply the whole 
river to the same, it is such an appropriation of the 
water j^ that the release of the right of one tenant, will 
also convey his right to the water.^ 

If the plaintiff own a mill on one side of the river, 
and the defendant a mill on the other side, with a dam 
in common, and each is entitled to the water alternately 
six months in the year, each has a right to repair his 
own flume at any time of the year ; and more espe- 
cially, where each has a right to the surplus water not 
required by the other^s mill. In such cases, if the de- 
fendant use ordinary diligence in making the repairs, 
he will not be responsible for an accidental damage to 
the plaintifl*. Moreover, if such defendant, in order 
to prevent great injury to both parties, from an acci- 
dent occasioned by him, in making repairs, but with- 
out negligence on his part, find it necessary to raise 
the waste-gate and remove the flash-boards of the 
plaintifi*, he is not liable for the damage.^ 

The owner of a mill, who is entitled by grant, to 
use only the surplus water, not required by another 
mill, is bound to shut his gate when there is. not a 
sufficiency of water for both ; but if the other mill- 
owner, in such case, undertake himself to prevent the 
passagex)f water to the mill first mentioned, he will be 
liable to an action if he do not remove the obstruc- 

> Bliss V. Rice, 17 Pick. (Mass.) Rep. 23. 

« Wetmore v. White, 2 Caines' (N. Y.) Cases in Error, 87. 

' Boynton v, Rees, 9 Pick. (Mass.) Rep. 528. 
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tion as soon as the deficiency of water ceases.^ S. be- 
ing the owner of a mill privilege of a saw-mill and 
corn-mil 1, conveyed the privilege to another, reserving 
to himself the exclusive right to the corn-mill and the 
right to draw water sufficient to supply it. S. After- 
wards conveyed it ; and it was held that the purchaser 
might change the mode of using the water, provided 
he took no more water than was required before the 
change was made.' 

The following* decision was made in the King's 
Bench, in England, in the year 1825 : — ^A, being seis- 
ed of an ancient miH, together with a stream' of water 
diverted out of the river, and flowing from thence unto 
her mill ; and B, being possessed of other mills, to- 
gether with a stream of water diverted out of the same 
river, above the stream of A, by means of a head 
wear, and flowing from thence through the lands of A 
down to B's mills, as appurtenant to the same : B 
erected upon other lands, below the lands of A, and 
near the said watercourse, two other mills, whereby it 
becoming necessary for him (B) to have a larger sup- 
ply of water, he widened and deepened his water- 
course in the soil of A, and raised and heightened the 
head wear, and thereby diverted the greatest part of 
the water jnto the watercourse, for the use of his mills, 
so that the water was prevented from flowing down to 
the mill of A, so copiously as it had formerly done, 
and thereby A's mill became of no use. A, having 
recovered damages in one action against B on this 
account, and having afterwards brought a second ac- 



* Sumner v, Foster, 7 Pick. (Mass.) Rep. 32; and see also, Tyler et a1. 
V, Wilkinson et al., 4 Ma. (Cir. Co.) Rep. 2197; And Curtis v. Jackson, 13 
Mass. Rep. 507. 

' Johnson v. Rand, 6 N. Uaoip. Rep. 22. 
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tion for subsequent damages, in order to prevent all 
further disputes, B agreed to take a grant from A of 
the use and benefit of the watercourse so widened and 
deepened, and of the liberty of diverting the water out 
of the river. By lease reciting these facts, A, in con- 
sideration of £1500, paid by B, demised to B the use 
of the watercourse so widened and deepened as afore- 
said, and the free liberty of diverting so. much of the 
water of the river into and along the watercourse, as 
should be necessary for the use of B's mills habendum 
for the term of ninety -nine years, if three persons there- 
in named, should so long live, at an annual rent. Soon 
after the execution of this deed, A's mill was destoyed. 
B, or those claiming under him, continued to enjoy 
the watercourse, and the use of the water, during the 
term, and paid the rent. The lease having determin- 
ed, by the death of the last surviving cestui que vie, the 
person claiming under the grantee continued to enjoy 
the watercourse jn the manner described in the grant, 
and paid rent for it. The reversion in the lands, upon 
which A's mill formerly stood, having vested in C, it 
was held that the latter might maintain indebitatus as^ 
sumpsit for the use and occupation of the watercourse 
and the water running therein, against the persons 
who claimed under B.^ 

Sec. IV. — Right to Water as an Incorporeal Heredita- 
ment under a Special Reservation. 

A reservation is something retained by the grantor 
out of that which he has before granted ; and it is con- 
sidered indispensable to a good reservation that the 
thing excepted should be part of the thing previously 

' Davi8 V. Morgan, 4 B. & Cress. 8 ; and 10 Eng. Com. Law Rep. 2612. 
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granted, and not of any other thing.^ It is very ob- 
vious that a deed of land reserving a right to use the 
water, or reserving the bed of the stream, is a good 
reservation, and it was so directly advanced by the 
Supreme Court of New Hampshire.* The Supreme 
Court of Virginia, too, have said, **If it be the wish 
of the grantor not to convey the bed of the stream, or 
of any part thereof, it is easy for him to exclude it, by 
the use of proper words for that purpose/' ^ 

A grantor, after describing a tract of land, conveyed 
by his deed, but without having mentioned a stream, 
included within the bounds, proceeds : — ** And it is to 
be understood, and it is the intention of this deed, to 
convey to the grantee as much of the privilege of the 
water, as shall be sufficient for the use of a fulling- 
mill, whenever there is a sufficiency therefor.'* It was 
held that this clause was not repugnant to the grant, 
but was a good reservation of the surplus water. It 
was urged, in this case, that the whqle of the stream 
passed by the conveyance of the land, and that the re- 
straining clause, being subsequent, was void for repug- 
nancy, whether considered in the light of an exception 
or reservation, or as an explanation of the preceding 
words of conveyance. The court admitted that the 
principle upon which the objection rested, was cor- 
rectly stated, but were clear it did not apply. The 
doctrine advanced by the Court was, that if there be an 

* 3 Cruise's Digest, tit. 32, ch. iii, sec. 48, 49; She p. Touch. 77 ; Cro. 
Eliz. 6; Co. Litt. 47 a. 147 a. ; Case v. Haight, 3 Wend. (N. Y.) Rep. 632. 

' ClaremoDt v, Carleton, 2 N. H. Rep. 371. 

' Hayes' Ezr. v. Bowmau, 1 Randolph's ( Virg.) Rep. 420 ; and vide 
also ex parte Jennings, 6 Cowen, (N. Y.) 528 ; and the opinion of Kent, 
C. J. in Palmer v. Mulligan, 3 Caines' (N. Y.) 319 ; and the note of the 
learned reporter to ex parte Jennings, 6 Cowen, (N. Y.) 548. The owner 
may sell the land without the privilege of the stream. Hatch v. Dwight, 
17 Mass. Rep. 289. 
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explicit and unambiguous granC of a thing, any excep- 
tion, or reservation, wliich is manifestly contradictory, 
is to be rejected ; as if a man conveys twenty acres, ex- 
cepting one. But if a farm, or tract of land, be convey- 
ed by general terms, an exception of any number of 
acres, or any particular lot, is not repugnant, but will 
be valid.* 

Agreeably to these doctrines, it has been held, in 
New York, that an exception of a mill-site in a lease, 
operates as an exception of the soil of the mill-site, and 
so much land as is necessary for the mill-pond, and for 
erecting and carrying on the business of a mill. The 
reservation, it was considered in this case, was not of 
a mere easement, but of the soil itself^ 

A, leaves a fulling-mill, together with a watercourse 
and flood-gates, to a trustee, for ninety-nine years, if 
either his daughter or wife should so long live, for their 
use, and in order to make provision for them ; with an 
exception of free liberty for the lessor, his heir, &c. 
his servants and tenants, at all times, at pleasure, to 
divert the water from the mill, for watering all mea- 
dows, which they should think proper, and to take up 
and put down all proper sluices. Part of the profits 
of the mill consisted Qf water-rents, for flooding mea- 
dows, for water which was wholly diverted from the 
mill. Held, that, by the exception, the heir of the 
lessor was eniitled to the water-rents, the exception 
not being i*epugnant to the grant.^ 

* Spragiie v. Snow et al., 4 Pick. (Mass.) Rep. 54. In the case of 
Cutler V. Tufts, 3 Pick. (Mass.) Rep. 272, the conveyance was construed 
to be of a moiety, and in a subsequent clause the grantor said that he meant 
to convey a fourth part. This was obviously contradictory and so was 
rejected. 

' Jackson v, Vermilyea, 6 Cowen, (N. Y.) 677. 

' Lambert v. Bennet, 3 Smith's Rep. (of cases in K. B. in reign Geo. 
III.) page 84. 

7 
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An exception in a grant of land in these words ''ex** 
cepting and reserving out of the said piece of land so 
much as is necessary for the use of a grist-mill on the 
east side of the road at the west end of the saw-mill 
dam/' is a good exception ; but until the grantor or 
bis assigns exercises the right reserved, and builds the 
mill, it is inoperative, and the whole premises vest in 
the grantee, who may maintain trespass against a stran- 
ger, or even against the grantor or his assigns, for an 
entry on the land for any purpose other than that 
specified in the reservation.^ 

An exception in a deed, of all places which may be 
found convenient for erecting mills on a certain creek, 
&c. extends only to natural mill-seats, and not artifi*- 
cial ones, such as where, the water is brought to the 
land by means of sluices.^ 

The reservation in a lease was of all watercourses 
on the demised premises, suitable for the erection of 
mills, with the right of erecting mills and other works 
thereon, with three acres of land adjoining thereto ; 
and this was held to give to the lessor a right to all the 
mill-seats, whenever he chooses to make a location ; 
and that it was the same as reserving all the mill-seats 
on the demised premises, with the three acres. It was 
moreover held, that the lessor, who sold in fee to a 
third person, did not convey the rights reserved in the 
lease.^ 

In the Court of Errors in New York, it has been 
determined, that a reservation, for the reason before 



» Dygert v. Mathews, 11 Wend. (N. Y.) Rep. 35. The Court consid- 
ered that the case fell within the cases of Thompson v, Gregory, 4 John- 
son's (N. Y.) Rep. 81, and Provost v. CaWer,'-i Wendell's (N. Y.)Rep. 517. 

* Jackson v, Lawrence, 11 John. (N. Y.) Rep. 19J. 

» Russell V. Scott, 9 Cowen, (N. Y.) 279. 
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Stated, was repugnant to the terms of the grant, and 
had not the effect of an exception. In this case, the 
party owning land adjoining one side of a stream, and 
also owning the bed of the stream, conveyed to another 
owning land adjoining the stream on the other side 
thereof, the land under vvater to the middle of the 
stream, reserving to himself the right to butt a dam on 
both sides or shores of the stream, as be should^ think 
necessary. This reservation, the Court held, could 
not have the effect of an exception ; the ground of their 
opening being, that it was indispensable to a good ex- 
ception, tbat^the thing excepted should be part of the 
thing granted, and not of any other thing. It was, how- 
ever, considered by the Court, that the reservation was 
operative as an implied covenant or by estoppel, securing 
the right provided for the reservation. Sutherland, J. 
who delivered the opinion, observed as follows : — " The 
deed is to be construed as though the parties had mu- 
tually covenanted with each other, that each should 
have a right to butt a dam upon the shore of the other ; 
and, considered in this point of view, I see no ground 
for contending that it was the intention of the parties 
that the grantor should have a greater right in the use 
of the water than the grantees. Nor is such a con- 
clusion to be drawn from a reservation by the grantor 
of a right to use the water from the dam or dams which 
might be erected by the grantees, upon his paying such 
proportion of the expense and charges of erecting such 
dam on dams as shall be adequate to such use. Sup- 
posing the grantees had expressly covenanted that the 
grantor should have a right to use the water from their 
dam, on paying a reasonable proportion of its cost ; it 
certainly would not be a rational construction of such 
a covenant, that the covenantee should have the right 
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to take the whole of the water, whenever he thought 
proper to pay the whole expense of the dam, or two 
thirds, or three fourths of it, as his caprice or conve- 
nience might dictate ; and a more liberal construction 
cannot be given to an implied covenant, or a reserva- 
tion, made by the grantor in his own deed. Every ex- 
ception, or reservation, is the act of the grantor, and 
shall therefore be construed most strictly against him, 
and most beneficially for the grantee.^ It appears to 
me to have been the virtual intent of the parties to 
establish an equality of right in the use of this water ; 
and such in my opinion, is the legal construction and 
effect of the conveyance in c^uestion.- 

A reservation may sometimes be implied^ as where 
the river, or an island in the river, was previously 
granted.^ Thus, in Hatch v. Dwight, E. in 1807, 
mortgaged a strip of land, including mills, and running 
a considerable distance along a river; but in 1810, 
having sold a small piece of the mortgaged premises, 
for a hide mill and lime vats, he obtained a grant, or 
rather release from the mortgage, for a nominal con- 
sideration, of what he (E.) had sold, described thus — 
beginning at the end of a dam, running up the river 
two rods, and so round to the bank of the river. The 
mortgagee afterwards having foreclosed, one question 
was whether the grant or release gave a right to the 
centre of the river ; and it appeared, that if it was to 
have this effect, it would destroy the value of the 
mortgagee's mill privileges. The Court held that it 
was not to be inferred that the mortgagee intended to 

> 10 Coke, ion, b. Corn. Dig. Tit. Fait E. 8. 

* Case V, Haighl, 3 Wend. (N. Y.) Rep. 632; and vide Butz v. Ihrie, 1 
RawleV (Penn.) Rep. 218 ; and Arthur v. Case, 1 Paige's (N. Y.) Ch. 
Rep. 447. 

' Lunt V, Hoiland, 14 Mass. Rep. 151. 
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release every thing valuable in the mortgaged premises, 
for which she had given a large consideration ; they 
considered the release, under all the circumstances, as 
being no more than a mere exception in the mortgage, 
and they said, ^* the description in the release clearly 
excludes any part of the stream.'* ^ 



Sec. V. — The Mode of Conveying a Water Right as an 

Incorporeal Hereditament. 

The ceremony required by law for the creation of a 
right to divert or detain a watercourse, (as in the crea- 
tion of all incorporeal hereditaments) is a deed, devise or 
record ; and as the same ceremonies are requisite in 
the transfer of a right which were requisite in its origin- 
al formation, a water-right as an incorporeal heredita- 
ment, can only be assigned by deed, devise, or record.^ 

A grant of the use of the water merely, it was held 
in iBullen v. Runnels, in New Hampshire,^ must be in 
writing, and recorded. In another case, the declara- 
tion stated that one A was seized in fee of a messuage 
or inn, and yard thereto adjoining, and by indenture 
demised the same to the plaintiff for a term of years, 
which was undetermined ; that defendant was possess- 
ed of a certain other yard, next to and adjoining the 
premises of the plaintiff, as tenant thereof to A B ; 
and the defendant and his landlord granted to A, his 



1 Hatch V. D wight, 17 Mass. Rep. 289. 

' Fentinam v. Smith, 4 East's Rep. 107; Curtis v. Jackson, 13 Mass. 
Rep. 517 ; Wetmore v. White, 2 Caine's (N. Y.) Cases 87; Thompson v. 
Gregory, 4 Johns. (N. Y.) Rep. 81 ; Russell t;. Scott, 9 Cowen's (N. Y.) 
Rep. 279; v. Deberry, 1 Hay ward's (N. C.) Rep. 248. 

' Bullen v. Runnels, 2 N. Hamp. Rep. 255. 
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heirs and assigns, license and authority to make and 
construct, at the cost of A, a certain gutter or drain, 
from and out of the said messuage or inn, into and 
across, and out of a certain part of the yard of the de- 
fendant, unto and into the yard of the plaintiff; and 
that A, his heirs and assigns, and his farmers and ten- 
ants, occupiers of the messuage and yard, should have 
the foul water collected in the scullery of the said mes- 
suage or inn, to run and flow from and out of the same, 
through and along the said gutter or drain, into, upon, 
over, across, and out of the said part of the yard of the 
defendant unto and into the yard of the plaintiff, for so 
long time as need and occasion should require, for 
the convenient occupation of the messuage, or its ap-' 
purtenances. Breach*T-that the defendant, without no* 
tice, obstructed the drain. Another count stated the 
grant to be for so long time as the defendant should be 
and continue in possession or occupation of said last 
mentioned land, or, so long as the same should be 
requisite for the convenient occupation of the messuage. 
It appeared in evidence, that the license to construct 
and continue the drain was by parol ; and it was ac- 
cordingly held, that as the right claimed in the declara-* 
tion was a freehold right, assuming it was an easement 
only upon the land of another, and not an interest in 
the land, it could not be created without deed.' 



* Hewlene v. Shippam, 5 Barn. & Cress. 210, and 11 Eng. Com. Law 
Rep. 207. See also on this siiliject, Mr. Hiliiard's valuable Abridgment 
of the American Law of Real Property, vol. U, p. 52. 
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Sect. VI. — How a Water Right as an Incorporeal Here^ 
ditamentt may be extinguished by Unity of Possession. 

The right of using the water of a river, when diverted 
from its natural bed, (like any other incorporeal here- 
ditament, or servitude) is subject to be extinguished by 
unity of possession. The general rule is, that every 
servitude is extinguished when the estate to which it 
is due, and the estate owing it are united in the same 
hands.* If, therefore, A own a separate parcel of land, 



^ Hazard v. Robioson, 3 Mason, (Cir. Co.) Rep. 172; Surry v. Pigott, 
Popbatn, 166. The civil code of Louisiana contains the following provi- 
fiionsas to the extinction of servitudes by unity of possession. 

Art. 601. Every servitude is extinguished, when the estate to which it 
is due, and the estate owing it, are united in the same hands. 

But it is necessary that the whole of the two estates should belong to 
the same proprietor; for ifthe owner of one estate only acquires the other 
in part, or in common with another person, confusion does not take effect. 

Art. 802. Ifthe union of the two estates be made only under a condi- 
tion, or if it cease by legal eviction ; ifthe title be thus destroyed either 
by the happening of the condition or by legal eviction, the servitudes re- 
vive, which in the mean time, will have been rather suspended than extin- 
guished. 

Thus the exercise of redemption, the happening of the condition on 
which the estate terminates, the eviction from a succession by a nearer 
heir, the abandonment or relinquishmentof an estate on account of mort- 
gages, will revive all the servitudes, active and passive. 

Art. 803. Confusion takes place by the simple acceptance of an inherit- 
ance, if there be but one heir. 

If the heir who has thus accepted an inheritance, disposes of any 
estate belonging to the succession which is subject to any servitude to- 
wards his estate, without any stipulation for the preservation of his right 
of servitude, the estate thus alienated, which owed the servitude, remains 
free from it, in consequence of the confusion which had taken effect while 
the estate remained in his hands. 

Art. 804. But if the heir, under a simple acceptance, sell to a person 
the whole of his rights in the succession he has received, the sale prevents 
the confusion, and the estate belonging to the succession will continue to 
have the rights of servitude previously due to it, or be charged with the 
servitudes imposed on it, in the same manner as if it had not passed 
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adjoining a natural watercourse, and B own a separate 
parcel on the same watercourse, below and adjoining 
the land of A ; and B has acquired the right of con- 
veying the^ater through A's land, and afterward pur- 
chases A.'s land, and then restores the water to the 
natural channel, and afterwards sells the lower parcel 
of land to C, C cannot claim to have the water 
through the upper parcel, because the right so to have 
it, has been extinguished by the unity of possession in 
B. This doctrine, it appears, was discussed as far back 
as 11 Hen. VII. in a case which was as follows : A 
was the owner of a tenement to which there was an 

through the hands of the heir ; because, in this case, the purchaser is not 
presumed to have purchased more or less than all the ancestors possessed. 

Art. 805. Confusion does not take effect if the heir has only a tempo- 
rary possession of the estate, subject to the servitude, or enjoying it for 
the purpose of delivering it to another person to whom it has been be- 
queathed, or when his right in it terminates at a certain fixed time. 

Art. 806. If the heir has accepted the succession under benefit of in- 
ventory, the confusion does not take effect ; and if the heir is obliged to 
abandon the succession at the instance of the creditors, the servitudes re- 
sume their former state. 

Art. 807. The acquets, which the husband and wife make during the 
marriage, do not become confused with the private property of each ; and 
if these acquets are sold during the marriage, the servitudes, active and 
passive, which existed previous to their being acquired by the husband 
and wife, continue to exist, without any stipulation to that effect. 

Art. 808. Except in the cases herein mentioned, and similar cases, 
services extinguished by confusion do not revive, except by a new con- 
tract ; with the exception of continuous and apparent servitudes, with re- 
spect to which the disposition made by the owner of both estates is equiv- 
alent to a title. 

Art. 809. The renunciation or abandonment of the land extinguishes 
the servitudes charged on it,of whatever nature they may be, because the 
owner of the estate to which the servitude is due, is bound to accept the 
abandonment, which produces in his hand a confusion wiiich puts an end 
to the servitude. 

Art. 810. It is not necessary to produce a discharge of the servitude, 
that the proprietor of the estate which owes it, should abandon the whole 
estate ; it suffices, if he abandon the part on which the servitude is exer- 
eised. 
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ancient gutter, running through an adjoining tenement, 
and afterwards he bought the adjoining tenement, and 
then sold the first tenement to the plaintiff. It was 
held, that here, the ancient gutter was not extinguished, 
by the unity of possession ; but that it would have been 
otherwise, if A, during the unity of possession, had 
destroyed the gutter, or cut it oflf.^ In Nicholas v. 
Chamberlain,^ it was considered by the Court — " that 
if one erect a house, and build a conduit thereto in an- 
other part of his land^ and convey water by pipes to 
the house, and afterwards sell the house with the ap- 
purtenances, excepting the land ; or sell the land to 
another, reserving to himself the house ; the conduits 
and pipes pass with the house, because it is a quasi 
appendant thereto.'' Here, it was not admitted that 
the unity of possession destroyed the right to the ease- 
ment, because it was annexed to the messuage, and in 
use at the time of the grant. But if the conduit and 
pipes had been actually severed before the grant, there 
could have been no pretence to say that the conduit 
and pipes passed as appurtenances. The case of Mor- 
ris V. Edginton,^ though different in its circumstances, 
has been considered in its reasoning to establish the 
foregoing conclusion.* 

The above rule as to unity of possession, has been 
applied in this country. A case in the Circuit Court 
of the United States in Rhode Island may be thus 
briefly stated : A owns an upper mill and B a lower 
mill on the same stream. The lower mill has a dam 

' Sucry V. Pigott, Latch. 153, and Popham, 166. 

* Nicholas v. Chamberlain, Cro. Jac. 121. 
' Morris v. Edginton, 3 Taunt. 24. 

* See the opinion of Mr. J. Story, in Hazard v. Robinson, 3 Mason's 
(Cir. Co.) Rep. 172. Manning v. Snaitli, 6 Conn. Rep. 289 ; and see also 
post Cbap. iii. sec. 7. 

8 
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« 

which obstructs the free use of the upper mill. B low-> 
ers his dam two feet, and allows it to remain in that 
state thirty«eight years ; and during that period the 
upper mill is free from obstruction. B then sells the 
lower mill to A, who afterwards sells it to C. The 
Court decided, that on the ground of unity of posses*- 
sion, the right of raising the dam two feet was gone, 
and that the upper mill had acquired a right to use the 
water, without back flowing.^ 

But the doctrine of extinguishment by reason of unity 
of title, is not applicable to the case where one is only 
tenant in common with another.^ 

The right to a natural watercourse, it should be ob- 
served, is not extinguished by unity of possession, in 
any case. Thus, in a very ancient case, Whitlocke, J. 
took the distinction, that where a thing has its being 
by prescription, unity will extinguish it ; but where a 
thing hath its being ex jure natur<B, it shall not be ex^ 
tinguished. A watercourse, he said, did not begin by 
prescription, but ex jure natwrtB? 

' Hazard v, Robinson, ut supra. Also Hawthorn v. Stinson, 1 Fair- 
field's (Maine) Rep. 324, and Corning v. Oould, 16 Wend. (N. Y.) Rep. 
631. 

■ Tucker v, Jewett, 11 Conn. Rep. 311. 

•Surry ». Pigott, Poph. 166. 
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CHAPTER III. 

RIGHT TO WATER AS AN INCORPOREAL HEREDITA- 

■ 

3VIENT UNDER PRESUMED GRANT. 

Sec. I. — Grant Presumed after certain Length of En- 
joyment. 

The existence of the evidence, which was stated in 
the preceding chapter* to be necessary to prove an ac- 
tual grant of a special right to a watercourse, may be 
inferred from a long enjoyment, without interruption.^ 
The foundation of this rule is, that mankind, from the 
necessity and infirmity of their situation, must, for the 
preservation of their property and rights, have recourse 
to some general principle to take the place of individ- 



' Sec. 5. 

* A man who has been in possession of a watercourse for sixty years, 
may bring a bill hi equity agalnat a mortgagee, wbo foreclosed the equity 
of redemption, to be quieted in his possession, although he had not es* 
tablished his right at law. [Hush v. Western, Pre. Ch. 530. Vid. Duke 
of Dorset v. (iirdler. Pre. Ch. 581 ; Hillary ». Waller, 12 Ves. 261, 2ti6.] 
After a long enjoyip«nt of a watereourse by the plaintiff through the land 
of another, it was held by the Lord Keeper, that a grant was to be pre- 
sumed, unless disproved by the other side; and the plaintiff was quieted 
in bis enjoyment by injunction. [Pinch v. Resbridger, 2 Vern. 390.] So 
in Massachusetts, in the year 1798, when the evidence was, that at the 
time the town of Concord was first settled, one hundred and fifty years 
before the action was brought, a small stream was reserved for the use of 
the,mill there ; that its natural course was through the defendant's estate, 
and that he had diverted and wasted the water ; the Court held, that the 
use of the stream to the plaintiff's mill for sixty years, without interrupt 
tion, established his right. [Sullivan on Land Titles, 273.} 
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ual and specific belief ; upon which a conclusion can 
be formed from particular and individual knowledge.^ 
The presumption is made for the purpose, and from a 
principle, of quieting a long possession.^ 

It is laid down in Bracton, that all incorporeal rights, 
or services, may be acquired by acquiescence and use, 
and lost by neglect and disuse.^ Indeed all the writers 
upon the common law of England, as well as the civil- 
ians, have recognised the principle that a right to any 
incorporeal hereditament may be acquired by lapse of 
time. This mode of acquisition has been by both de- 
nominated ** prescription,'* which they say is founded 
on usage longa^ continua, et pacifica. They also state, 
that every prescription supposes a grant once made, 
and afterwards lost ; and that therefore nothing can be 
claimed by prescription, which in its nature could not 
have been granted. To constitute a prescription, ac- 
cording to the old writers on the common law, the 
enjoyment must have existed time out of mind ; or, in 
other words, its commencement must be proved to be 
anterior to the reign of Richard I.^ But in order to 
make persons on the alert in guarding their rights, 
and to prevent disputes respecting privileges, that have 
been long and peaceably enjoyed, the Courts have not 
required positive testimony that the enjoyment com- 
menced at the remote period we have mentioned, and 
have even held that /or/y years' enjoyment is presump- 
tive evidence that the right has existed time out of 
mind, and consequently is a good prescription.^ By 

> Hillary v. Waller, 12 Yes. 261, 266. 

' Elbridge v. Knott, Cowp. Rep. ^15 ; and see 2 Starkie on Evidence, 
1203. 
' Bract. L. 4, c. xxxviii. s. 3. 

« Ibid, L. 2, c. xxii ; 1 Bla. Com. 75; 2 Bla. Com. 263. 
« Hill V. Smith, 10 East, 476. 
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the modern rule, which we shall next proceed to con-- 
sider, the period has been limited to twenty years. 



Sec. II. — Grant Presumed by Analogy to the Statute of 

Limitations. 

The rule now practised upon, is an improvement 
upon the former rule ; because, as it limits the enjoy- 
ment to a certain and precise period — viz. to the pe- 
riod limited by the statute of limitations for entry upon 
lands — it leaves less room for dispute. Certainty is 
one of the grand objects of the law ; and it is pecu- 
liarly important in that branch of the law which con- 
cerns the conflicting claims to a watercourse. Most of 
the statutes of limitation, in this country, prescribe the 
period o{ twenty years (in imitation of the statute of 21 
James I. in England) for prosecuting a right of entry ; 
but in Connecticut and Vermont, the period is shorter, 
it being in each of those States, fifteen years ;^ and in 
Pennsylvania that period is longer, viz. twenty-one 
years.^ But whatever period of time the statute of 
limitations may prescribe, for enforcing a right of entry, 
an adverse enjoyment of a watercourse, in any par- 
ticular manner, for such period, will be presumptive 
evidence of a grant. 

That a title to any incorporeal hereditament, may 
be supported by an uninterrupted enjoyment for the 
period limited by statute for the right of entry upon 



* Ingraham v. Hutchinson, 2 Conn. Rep. 584 ; Mitchell v. Walker, 
2 Aiken's (Ver.) Rep. 266. 
^ Cooper et al. v. Smith, 9 S. & Rawle, (Penn.) 26. 
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land, was first laid down as law in England, in the 
year 1761. The case we refer to is Lewis v. Price, at 
nisi prius.^ In this case, the rule just mentioned was 
adopted, in analogy to the Statute of Limitations* 21 
Jac. 1. c. xvi. s. 1, which enacts» that no person who 
has any right or title to entry upon land, shall enter, 
but within twenty years next after his right or title 
shall accrue. There is no positive law, however, 
which says, that no ejectment shall be brought by any 
person who has not by himself, or by some other under 
whom he claims, been in possession of the estate for 
which the ejectment is brought within twenty years ; 
but as a person cannot enter, he of course cannot main- 
tain an ejectment, which is founded on an entry sup* 
posed to have been made by the lessor of the plaintiff. 
So in an action on the case for the disturbance of an 
easement appurtenant to the estate, the plaintiff can- 
not recover, if there has been an uninterrupted enjoy* 
ment of it for twenty years by another person. And 
as twenty years' possession of land is considered a bar 
to an ejectment, so the possession of an easement be-* 
longing to it for the same period, is by analogy, deemed 
evidence of right in the party possessing it. 

The case just referred to, of Lewis v. Price, was re- 
specting the obstruction of lights. It was said by Wil- 
mot, J. that twenty years is sufficient to give a man 
title in ejectment, on which he may recover the house 
itself, and he saw no reanson why it should not be suf- 
cient to entitle him to any easement belonging to the 
house. 

In the case of Dougal v. Wilson,' which also came 



' Lewis V. Price, 2 Wm8.'Saund. 175. 
' Dougal V. Wilson, ibid. 
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before Wilmot, when he was Chief Just ice of the Com- 
mon Pleas, the defendant attempted to shew, that the 
lights did not exist more than sixty years, which would 
have been sufficient to rebut the evidence of a right by 
prescription. But it was answered by the Chief Justice, 
that if a man has been in possession of a bouse, with 
lights belonging to it, for fifty or sixty years, no one 
can stop up those lights. Possession, he said, for such 
a length of time, amounts to a grant of the liberty of 
making them, and is evidence of an agreement to make 
them. The possession of an estate, he continued, for 
so long a period as sixty years, cannot be disturbed 
even by a writ of right, the highest writ in the law ; 
and as the tenant's possession of the house cannot be 
disturbed, it would be absurd that he should be dis- 
turbed in his lights. 

About the time of the decision last mentioned, was 
the case of Keymer t;. Summers,^ which was tried at 
the Hereford Summer Assizes, in 1769. In this case, 
which was for obstructing a way, the plaintiff proved 
that F. was seized of the plaintiff^s tenement, and the 
defendant's close, and in 1763 conveyed the tenement 
to the plaintiff, with all ways therewith used ; and that 
the way in question had been used with the tenement 
as far back as memory could go. The defendant pro^ 
duced a subsisting lease from F., made in 1723, by 
which he demised the field in question, in as ample a 
manner as one R., a former tenant, held it ; and in the 
lease there was no exception of a way over the close. 
Yates, J. held that by the lease, without any reserva- 
tion, the way was gone, and therefore could not pass 
under the words **all ways," &c. But as thirty years 
had intervened between the defendant's lease and the 



^ Keymer v. Summers, Bull. N. P. 74. 
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plaintiff's conveyance, and the way had been used all 
the time, that was sufficient to afford a presumption of 
a grant or license from the defendant, so as to make it 
a way lawfully used at the time of the plain tifi^s con- 
veyance, and the words of reference would operate 
upon it, and the way would pass; 

The rule has not only been applied in other cases to 
lights and ways, but to rights of common, watercour- 
ses, &c., and is, in fact, equally applicable to all ease- 
ments and profits arising from, or issuing out of land. 
And the Courts of England, so far from indicating any 
doubts of its propriety, have uniformly bestowed on it, 
whenever there has been occasion, their unequivocal 
approbation, and manifested a strong bias in favor of 
its effect and operation. This will fully appear on 
reference to the cases in the note below.' 

One of the leading cases upon the subject of the 
right of the riparian proprietors to the use of the water, 
is Bealy v. Shaw,* which was decided in conformity to 
the rule adopted by Mr. J. Wilmot ; and the opinion 
of Lord Ellenborough, in this case, will sufficiently 
shew, how perfectly well established the rule is in 
Great Britain. This was an action on the case wherein 
the plaintiff declared that he was possessed of certain 
lands, mills and other buildings, and that a stream of 
water used to flow out of the river Irwell through his 

* Darwin v. Upton, 2 Wms. Saund. 175 (a) ; Holcroft v. Heel, I Bos. 
& Pul. 400; Campbell v. Wilson, 3 East, 294; Daniel v. North, 11 East, 
371 ; Bealy v, Shaw, 6 East, 208 ; Balston v, Bensted, 1 Campb. 463 ; 
Barker v. Richardson, 4 B. & Aid. 578; Gray v. Bond, 2 Brod. & Bing. 
667 ; Cross v, Lewis, 2 B. & Cress. 686 ; Wright v. Howard, 1 Sim. & 
Stij. 203; Drewett v. Sheard, 7 Car. & Payne, 465, and 32 Eng. Com. 
Law Rep. 585 ; Mason v. Hill, 3 Bam. & Adol. 76, and 23 Eng. Com. 
Law Rep., and 5 Barn. & Adol. 1 and 27 Eng. Com. Law Rep. 11 ; and 
Bee for other English authorities Mathews on Pres. Ef. 296 to 316.^ 

* Beuly c;. Shaw, 6 East, 208. 
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land, and was used to work his said mills ; and that 
the defendants injuriously widened, deepened and en- 
larged, certain sluices leading out of a part of the river 
Irwell, higher up than the commencement of the plain- 
tiffs streana, and thereby drew off and diverted from 
the said %er, a greater quantity of water than they 
had done previously, by which it was prevented from 
flowing to the premises of the plaintiff. The question 
presented to the court was, as to the qliantity of water 
to which the defendant was entitled, by virtue of his 
uninterrupted enjoyment. Lord Ellenborough, C. J. 
— The general rule of law, as applied to this subject, 
is, that independent of any particular enjoyment used 
to be had by another, every man has a right to have 
the advantage of a flow of water in his own land with- 
out diminution or alteration, but an adverse right may 
exist, founded on the occupation of another. And 
although the stream be either diminished in quantity, 
or even corrupted in quality, as by means of the exer- 
cise of certain trades, yet if the occupation of the party 
so taking and using it, have existed for so long a time 
as may raise the presumption of a grant, the other 
party, whose land is below, must take the stream sub- 
ject to such adverse right. I take it, that twenty years' 
exclusive enjoyment of the water, in any particular 
manner, affords a conclusive presumption of right in 
the party so enjoying it, derived from grant or act of 
Parliament.' 

■ — _ ,, _ . , _^ , . _ III . — —■ — ■ — ~ 

' In Balston v. Bensted, 1 Camp. 163, the defence intended to be set up, 
was, that thQ plaintiff bad no exclusive right to the supply of water be 
claimed ; as the principle on which twenty years* enjoyment of running 
water confers a right to it, appeared from the cases to be, that after an 
adverse possession for so long a time, a grant was to be presumed from 
the owner of the land further up the stream ; and such a grant, in this 
case, could not be presumed, as previously to tbe claim being made, 

9 
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Such is the origin and history of the rule of law we 
are now considering, in England. The same rule has 
been adopted and frequently applied by the Courts of 
our own country. In Ricard v. Williams, in the Su- 
preme Court of the United States,^ the opinion of the 
Court in relation to twenty years' possession, was that 
there was no difference in the doctrine, whether the 
grant relates to corporeal or to incorporeal heredita- 
ments ; and the Court declared, that it was in general 
the policy of Courts of Law to limit the presumption 
of grants to periods analogous to those of the statutes 
of limitation, in cases where such statutes did not di- 
rectly apply. 

The case of Hill v. Crosby, in the Supreme Court of 
Massachusetts,^ was respecting a way ; and the ac- 
tion was for the disturbance of a way over a river, by 
throwing down the abutment of a bridge which the 
plaintiff had rebuilt. Several of the facts had a ten- 
dency to prove an adverse user of the way for more 
than twenty years by the plaintiff; but the question 
whether they would warrant the presumption of a 
grant, was not referred to the consideration of the jury. 
The counsel for the defendant admitted, that in Eng- 
land a grant might be presumed from an adverse en- 
joyment of twenty years unexplained ; but they con- 

probably no individual knew that the plaintifTs spring was fed by water 
percolating through the strata in the close occupied by the plaintiff. But 
Lord Ellenborough observed, early in the trial, that the only question was, 
whether the dimiuution of the supply of the water to the plaintiff had 
been caused by the drain dug by the defendant ; and (he said) there 
could be no doubt but that twenty years' exclusive enjoyment of water, 
affords a conclusive presumption of right in the party enjoyiug it. 

> Ricard v. Williams, 7 Wheat. (U. S. Sup. Co.) Rep. 59. 

' Hill V. Crosby, 1 Pick. Rep. 466. That the presumption of a grant is 
not negatived by the statute requiring conveyances to be recorded — see 
Mathews on Pre. Ev. p. 6, note (a). 
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tended, that that principle was inapplicable in Massa- 
chusetts, in consequence of the statute of 1783, which 
requires a conveyance of any interest in land, to be by 
deed {(nd to be recorded ; and the statute of 1786, 
which provides for laying out private ways, and mak- 
ing them matters of record. The last statute, the 
counsel contended, negatived the principle, that twenty 
years* enjoyment shall afford a presumption of a grant, 
in providing, that where the boundaries of a private 
way, &c. cannot be determined, fences or buildings 
fronting on it, which have been upheld for more than 
forty years, shall be taken to be the boundaries. Par- 
ker, C. J. after remarking that in point of law, the 
facts did not shew a title to the way in the plaintiff, ob- 
served, **The continued use of the way and bridge by 
the plaintiff's father and himself for more than twenty 
years, the keeping up and repairing of the bridge, and 
the passing the river in the same place in a boat, when 
the bridge was down, show a continuity of possession 
sufficient to warrant a presumption of a grant ; and 
we have no doubt, a right to an easement may be so 
proved in this country, as well as in England. But 
here, as well as there, the possession to be attended 
with this consequence muse be adverse ; and whether 
it were, or not, is always a fact to be ascertained by 
the jury." 

It is deemed unnecessary to cite every American 
case in which the rule has been recpgnised and applied ; 
but the cases in relation to water privileges, admitting 
and approving the general principle upon which was 
determined the case of Bealy v. Shaw, will be seen 
referred to in the note below.^ 

^ Tyler v. Wilkinsoo, 4 Mason's (Cir. Co.) Rep. 397 ; Haigbt v. Pro- 
prioton of liorriB Aqueduct, 4 Wash. (Cir. Co.) Rep. 601 ; Cooper v. 
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It was said by the Court, in Ricard v. Williams,^ 
that where the circumstances of the case are very co- 
gent and full, there is no absolute bar against the pre- 
sunoption of a grant within a period short of the statute 
of limitations. This is in accordance with what Lord 
Ellenborough advanced in Bealy v. Shaw, viz. ** Less 
than twenty years' enjoyment may, or may not, afford 
such a presumption, according as it is attended with 
circumstances, to support or rebut the right." But in 
Gayette v. Bethune,* in Massachusetts, the Court 
seemed to be of opinion that an enjoyment for any pe- 
riod short of twenty years, would not give a right.' 

Sec. III. — The Enjoyment must be Adverse. 

In order to raise the presumption of a grant, the 
enjoyment must have been adverse. As to what is, or 
is not, an adverse enjoyment, will depend upon the facts 



Smith, 9 S. & Rawle, (Penn. Rep.) 26; Strickland v. Todd, 10 S. & 
Rawie, (Penn.) Rep. 63 ; Rutz v. Ihrie, 1 Rawle, (Penn.) Rep. 218; Hep- 
burn V. M'Dowell, 17 S. & Rawle, (Penn.) Rep. 383; Smith v. Smith, 3 
Halsted's (N. J.) Rep. 140; Ingrnham v, Hutchinson, 2 Conn. Rep. 584; 
Gleason v. Gray, 4 Conn. Rep. 418 ; Mannings. Smith, 6 Conn. Rep. 289; 
Sherwood v. Day, 4 Day, (Conn.) Rep. 244; Curtis v. Jackson, 13 Mass* 
Rep. 514; Cook V. Hull, 3 Pick. (Mass.) Rep. 269; Reid v. Gifford, 1 
Hopkins' (N. Y.) Chan. Rep. 416; Stiles v. Hooker, 7 Cowen,(N. Y.) 
Rep. 266; Coalter v. Hunter, 4 Rand,(Virg.) Rep. 58; Bullen r. Run- 
nels, 2 N. H. Rep. 255 ; Mitchell v. Walker, 2 Aiken's (Vermont) Rep. 266 ; 
Blanchard v. Baker, 6 Green. (Maine) Rep. 263; Corning v. Gould, 16 
Wend. (N. Y.) Rep. 531 ; Baldwin v. Calkins, 10 Wend. (N. Y.) Rep. 167 ; 
Rogers v. Mabe, 4 Devereux's (N. C.) Rep. 180; Buddington v. Bradley* 
10 Conn. Rep. 213; Tucker v. Jewett, 11 Conn. Rep. 311 ; Kennedy r. 
Scovil, 12 lb. 317. 

* Ricard v. Williams, 7 Wheat. Rep. 59. 

' Gayett v, Bethune, 14 Mass. Rep. 55. 

' In Haight v. Morris Aqueduct, 4 Wash. (Cir. Co.) Rep. 607, it seemed 
to be considered by the Court, that an enjoyment short of twenty years, 
under particular circumstances, may create the presumption of a grant. 
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and circumstances of the case, which, of course, are 
to be ascertained by the jury.^ If the enjoyment is 
shown to have originated in mistake^ or hy favor , or 
license ; or if it was commenced and continued in any 
manner which does not indicate an assertion of right, 
the enjoyment is not adverse ; and consequently the 
presumption is not raised. But the enjoyment without 
interruption for the length of time prescribed for the 
right of entry of land, is so strong evidence of a right, 
that the jury should not be directed to consider small 
circumstances as founding a presumption that it arose 
otherwise than by grant. These principles appeared to 
be well settled by the opinions of the several Judges 
in the case of Campbell v. Wilson,^ to which we refer 
the reader as an important guide in determining to 
what extent the enjoyment is to be regarded as adverse. 
Occasional interruptions of the use, will not always 
be conclusive of a superior right to control and limit 
the entire use at discretion.^ In Tyler v. Wilkinson,* 
the law has been laid down by Mr. J. Story, as fol- 
lows : ** The nature, object and value of the use are 
very material ingredients to explain and qualify the 
effect of such interruptions. It is not, for instance^ to 
be presumed, that valuable mills will be erected to be 
fed by an artificial canal from a river, and the stream 
be indispensable for the support of such mills, and yet, 



^ Per Parker, C. J. in Hill v. Crosby, 1 Pick. (Mass.) llep.4G6; and see 
also, Daniel v. North, 11 East, 371 : Gray v. Bond, 2 Hrod. & Bing. 667. 

' Campbell v. Wilson, 3 Cast, 294. 

' Case for disturbing a ferry. Plaintiff proved a user of thirty-five 
years: the defendant proved interruptions at various times. The Judge 
having left the question to the jury, who found for the plaintiff, the Court 
refused to disturb the verdict. 2 Younge & Jervis,285. Trotter v. Harris. 

« Tyler v. Wilkinson, 4 Mason's (Cir. Co.) Rep. 404. 
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that the right to the stream is so completely lodged in 
another, that it may be cut off, or diminished, or sus- 
pended, at pleasure ; but, if there should not be water 
enough for the progressive wants of all, the riparian 
proprietor should reserve to himself the power of future 
appropriation for his own exclusive use. In such cases, 
reasonable presumption must be made from acts in 
their own nature somewhat equivocal and susceptible 
of different interpretations. The interruptions may 
arise from resistance to an attempt by the canal-owner 
to extend the reach of his dam further into the river for 
the purpose of appropriating more water, or from a de- 
sire to prevent undue waste, in dry seasons, to the 
injury of the riparian proprietor. But the presumption 
of an absolute and controlling power over the whole 
flow, a continuing power of exclusive appropriation 
from time to time, in the riparian proprietor, as his^ 
wants or will may influence his choice, would require 
the most irresistible facts to support it. Men who build 
mills, and invest valuable capital in them, cannot be 
presumed, without the most conclusive evidence, to 
give their deliberate assent to the acceptance of such 
ruinous conditions.'' 

It is by no means necessary, as by some has been 
supposed, that the enjoyment should, in the first in- 
stance, be such as to subject the party to an action. 
It is suflicient, if the enjoyment is inconsistent with 
some right which the party might assert, and which 
he has forborne to assert. This position is proved by 
the cases respecting the admission and obstruction of 
light. It is by no means actionable for a man to build 
a house adjoining the vacant land of his neighbor ; yet 
the enjoyment of the light without obstruction, is in- 
consistent with the right of building which the neigh- 
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bor might exercise, at any time within the time pre* 
scribed. This right not having been exercised by the 
latter, and the right having been exclusively and unin^ 
terruptedly enjoyed by the former, the presumption of 
a grant will ariseJ 

• The objection of Judge Gould, of Connecticut, to the 
opinion of the rest of the Court, in the case of Ingraham 
V. Hutchinson,^ was founded upon the supposition, that 
the enjoyment must in the first instance be a usurpa- 
tion ; or in other words, that it must commence in 
wrong. This idea, with great deference to the opin- 
ion of that very learned Judge, is not only irreconcila- 
ble with all the leading authorities, but b discordant 



^ Lewis V. Price, 2 Wms.' Saund. 175, (a) ; Douglas v, Wilson, lb.; Dar^^ 
will ff, Upton, lb. ; Daniel v. North, 1 1 £a8t, 371 ; Lawrence v. Obee, 3 
Camp. 514 ; Cotterell v. Griffith, 4 Eep. Rep. 69 ; Barker, v. Richardson, 
4 Baro. & Aid, 578 ; Hubert v. Groves, 1 Esp. Rep. 148 ; Cross v, Lewia^ 
2 Barn. & Cress» 686 ; Titterton v. Conyers, 1 Marsh, 140 ; S. C. 5 Taunt. 
465. There have not been, in this country, many cases respecting the 
obstruction of light. The case of Story v. Odin, [12 Mass. Rep. 157,] in 
Massachusetts, was for obstructing the plaintiff's light. Upon the de- 
fendant's motion for a new trial, his first ground was, that the plaintiff had 
not declared for an ancient and prescriptive right to the windows, which 
were obstructed. To this objection, it was answered by Jackson, J, that 
it was unnecessary to set forth in the declaration, that the plaintiff is enr 
titled by prescription to the easement in question ; and that the plaintiff 
may prove such prescriptive right under his declaration. Here, then, it 
seems, the doctrine of acquiring a right to light, by mere length of time, is 
admitted. The plaintiff, it is true, relied on prescription ; but it will be 
at once perceived, that, in principle, there is no difference between the 
old doctrine of prescription, and the modern doctrine of twenty years; 
and the right in both cases is derived from exclusive enjoyment, without 
any actionable injury in the first instance. In Thurston v, Hancock, [Ibid, 
220] the Supreme Court of Massachusetts manifests its approbation of the 
modem adjudications, by the Courts of Great Britain, in relation to the 
lights of a house. The case of Cooper et al. v. Smith, in Pennsylvania, 
recognises the doctrine of adverse enjoyment as applied to light. [9 S. & 
Rawle, 26.] 

' Ingraham v. Hutchinson^ 2 Conn. Rep. 584. 
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with the principle and policy upon which the rule is 
founded. The learned Judge does not object to the 
operation of the rule in toto, but confines his objection 
to the cases of exclusive enjoyment, for which no ac- 
tion would lie in the commencement. On the contrary, 
he admits, in common with other Judges, that the rule 
is founded in sound policy, and is of great practical 
utility. Why, then, it may be inquired, should it not 
be applied in those cases, which, according to his 
views, are entirely excluded from its operation ? If 
the rule is admitted, its application must be determined 
by the principle and policy upon which it is founded. 

The principle of the rule is, that as a complete title 
may be acquired to the house itself, by an undisturbed 
possession of twenty years, the possessor ought also to 
be protected against an assertion of right by any per- 
son to obstruct an important privilege belonging to the 
house. And it certainly seems absurd, to sanction a 
right to the greater interest, after the lapse of any 
given space of time, and to deny it to the lessor ; as it is 
no less an axiom in law, than in any other science, that 
the less is included in the greater — omne majus conti- 
net in se minus. Hence the evidence which establishes 
a legal title to land, includes the evidence of a title to 
any thing appertaining to the land. And as a deed or 
devise will convey the land, it also conveys every ease- 
ment or profit annexed to, or issuing out of the land. 
So, as the possession of land for twenty years is equiva- 
lent to a grant, the enjoyment for the same period, of 
any easement attached to it, a fortiori amounts to evi- 
dence of a grant. 

The policy of the rule, is the preservation of peace, 
which is essentially promoted, by affording an inter- 
vening obstacle to litigation, respecting rights which 
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have, for a great length of time, been exclusively and 
peaceably enjoyed. It is in reference to this very im- 
portant object, that the presumption is wholly inde- 
pendent of the principles of creating natural belief, 
and arises even although the jury are of opinion, that 
in reality there never has been any grant or agreement. 
But the jury are bound to presume the grant, for the 
purpose and from a principle of quieting a long posses- 
sion. Now the man who merely erects a dwelling- 
house, immediately adjoining the vacant land of his 
neighbor, does no act which will subject him to an ac- 
tion : Yet as the neighbor may, on the very next day, 
build so as to completely darken the windows, it is for 
the interest of the former, to pay to the latter, some 
consideration (as the parties may agree) on the condi- 
tion of his forbearance so to do. Such an agreement, 
for the reason above mentioned, the law presumes from 
the fact of twenty years' exclusive and quiet enjoyment. 
The same remarks will apply to the use and enjoyment 
of a watercourse, in any particular manner. 



Sec. IV. — Of the Presumption as it relates to Parties not 

in possession. 

In an action for the disturbance of a water privilege, 
and of any easement, the enjoyment may be shown not 
to have been adverse, by the evidence that the party 
has not beea in possession of the premises to which the 
privilege or easement is attached. That is, if a tenant 
for a term of years, or for life, permits another to en- 
joy an easement on his estate for twenty years, or up- 
wards, and then the particular estate determines, such 
enjoyment wiH not affect him who has the inheritance 

10 
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in remainder or reversion. And when he becomes 
possessed, he may dispute the right to the easement, 
and the length of enjoyment will be no obstacle to his 
claim. For, as the tenant is incompetent to bind the 
landlord, by his own positive act, so he cannot bind 
by his inaction or forbearance. 

The case of Bradbury v. Grinsell, in the King's 
Bench,^ was determined according to the rule just men- 
tioned. A, who was tenant for life, with a power to 
make a jointure, which he afterwards executed, gave 
license to B, in 1747, to erect a wear on the riyer T., 
in A's soil, for the purpose of watering B's meadows ; 
and then A died, and the jointress entered and con- 
tinned seized, down to 1799, when the tenant of A*s farm 
diverted the water of the river from the wear. Upon 
which, the tenant of B's farm brought an action on the 
case for diverting the water. It was held, that the 
uninterrupted possession of the water foi* so many years, 
with the acquiescence of the particular tenants for life, 
did not affect him who had the inheritance in reversion, 
and the Court were clear upon the point of law as 
above stated. 

So in Barker v. Richardson,^ where the plaintiff's 
windows had existed for more than twenty years. The 
defendants had erected a building, which occasioned 
the darkening of the plaintiff's windows, upon their 
adjoining land, which had been glebe land, belonging 
to the rectory ; but within the last six years, had been 
conveyed in exchange, by the then rector, with the 
consent of the bishop and patron, under the authority 
of 55 Geo. Ill, and by the grantee conveyed to the 
defendants. It was objected on the part of the defend- 

^ Cited in Wms.' Saund. 175, n. (d). > 4 B. & Aid. 578. 
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ants, that although, after uninterrupted possession of 
an easement for twenty years, the law will, in ordinary 
cases, presume a grant, yet that rule extended only to 
those cases where the presumed grantor was capable 
of making the grant. And, that in this case, the rec- 
tor, who was a mere tenant for life, had no power to 
make such a grant, and therefore length of time could 
not operate -against him, who was not seized of any 
estate of inheritance. Mr. C. J. Abbott admitted, that 
twenty years' uninterrupted possession of any easement 
is generally sufficient to raise the presumption of a 
grant ; but in this case, he thought the grant, if pre- 
sumed, must have been made by a tenant for life, who 
had no power to bind his successor ; and that the 
grant therefore would be invalid, and consequently the 
pres^it plaintiff could derive no benefit from it, against 
those to yfhom the glebe had been sold. And bis 
(pinion was, that the evidence in the case was insuflS- 
cient to entitle the plaintiff to maintain the action. 

In Daniel v. North, the Court were of opinion, that 
the tenant cannot bind the landlord, either by bis own 
positive act, or by his neglect.^ , 

Presumptions are, however, sometimes made against 
the owners of land, during the possession and the ac- 
quiescence of their tenants, as in the instance of rights 
of way and of common ; because the tenant suffers an 
immediate and palpable injury to his own possession, 
and is therelbre presumed to be upon the alert in guard- 
ing the rights both of himself and his landlord. So if 
it be proved that the landlord has actual knowledge of 
the injury, he will be bound.' 

But the question, in all such cases, is to be deter- 



' Daaiel v. Nortb, U East, 371. ' lbi<L 
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mined by the circumstances of the case ; and is proper 
for the consideration of the jury. In Devereux v. 
Duke of Norfolk/ (where a right of common was in 
question,) it was ruled, that although it has been ex- 
ercised for more than twenty years, if from the nature 
and circumstances of the enjoyment, it does not appear 
to have been generally known, to all those interested 
in opposing the right, it is a question for the jury, 
whether the enjoyment is to be referred to a right, or 
to an encroachment. The case of Gray v. Bond,^ will 
also show, that every question as to a knowledge of 
the enjoyment, is to be determined by the particular 
circumstances as they may appear in evidence. To 
use the language of C. J. Dallas, in this case — ^^ When 
lapse of time is said to afford such a presumption, the 
inference is also drawn from accompanying facts ; and 
here, where there is no direct evidence, whether or not 
the owner of the land had any knowledge of what 
passed, the inference to be drawn, must, in a peculiar 
degree, depend on the nature of the accompanying facts ; 
and the presumption in favor of a grant will be more or 
less probable, as it may be more or less probable, that 
those facts could not have existed without the consent 
of the owner of the land. The circumstances proved 
in the present case, were sufficient to leave to a jury, 
as circumstances from which the knowledge of the 
owner, and his acquiescence, on the supposition of a 
preceding grant, might fairly be presumed." 

Sec. V. — Conclusiveness of the Presumption. 

» 

The presumption arising from the enjoyment has 

^ 1 Price, 247. '2 Brod. & BiDg. 667. 
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been sometimes called a presumptive bar, and some- 
times a conclusive bar. The result of the authorities 
nicely weighed, demonstrate, that the mere fact of 
the enjoyment, constitutes only a presumptive bar, 
which may be rebutted by shewing a want of knowl- 
edge and acquiescence, in the party affected by it.^ 
But where it is found by the jury, that there has been 
an adverse enjoyment, it operates quite as much as a 
conclusive bar, as the statute of limitations does, when 
an adverse possession of land has been proved. Lord 
EUenborough says, in Bealy v. Shaw, — "I take it, 
that twenty years' exclusive enjoyment of the water in 
any particular manner, affords a conclusive presump- 
tion of right, in the party so enjoying it ;" ^ and he lays 
down the same rule, quite as positively, in Balston v. 
Bensted.^ In Tyler v. Wilkinson,* Mr. J. Story says, 
" By our law, upon principles of public convenience, 
the term of twenty years* exclusive uninterrupted en- 
joyment, has been held a conclusive presumption of a 
grant, or right." ^ In the case of Haight v. Morris 
Aqueduct,^ Washington, J, says — "The length of pos- 
session affords, at law, a conclusive presumption of 
right, in the person who has enjoyed it, insomuch that 
the Court would be bound to direct the jury to presume 
a grant. It affords a complete bar to an action on the 
case, against the party who has, for so long a time, 
used and enjoyed the easement." 

' Vide ante sec. iii. and iv. of this chapter, and Darwin v. Upton, 
2 Wms.' Saund. 175, (a). Campbell v. Wilson, 3 East, 294. And see 
Twiss V. Baldwin, 9 Conn. Rep. 291. * 

* Bealy v. Shaw, 6 East, 208. 

' Balston v. Bensted, 1 Camp. Rep. 163. 

* Tyler v. Wilkinson, 4 Mason's (Cir. Co.) Rep. 402. 

^ Sir John Leach, in Wright v. Howard, 1 Sim. & Stnart, treats it as a 
conclusive presumption. 

* 4 Wash. (Cir. Co.) Rep. 607. 
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In commenting on the conclusiveness of presumption^ 
in Tyler v. Wilkinson, Mr. J. Story declared, that its 
operation had never yet been denied in cases where 
personal disabilities of particular proprietors might 
have intervened, such as infancy, coverture, and in* 
sanity ; and where, by the ordinary coarse of proceed- 
ing, grants would not be presumed.^ But Mr. Ma- 
thews, in his Treatise on Presumptive Evidence, seems 
to consider, that the right otherwise arising from long 
enjoyment, may be repelled, by shewing, that the par- 
ties whose interests have been prejudiced were, until 
lately, incapable, by reason of infancy, coverture, or 
other legal disability, to give the necessary license.^ 



Sec. VI. — Right Acquired Commensurate with the Eht 

joyment. 

The right which is derived from the presumed grants 
must, of course, be commensurate with what has- been 
enjoyed. A person, therefore, who has enjoyed only 
a limited liberty, cannot lawfully enlarge it. But he 
as entitled to all which he has enjoyed during the twenty 
years, both to the same extent, and in the same spe- 
cific manner.^ A party, for example^ who has acquired 

■II "^ ■ ' ■■■ ■■■■ ■■■■ ■■■■■! I I I ■■■■ ■■^■■■■B 111 !■ u 

« 

' In these, observed the learned Jadge, and io the like oases, tbeie Biay 
be an extinguishment of right by positive limitations of time, by estop- 
pels, by statutable compensations and authorities,, by eketioss of other 
beneficial bequests, by conflieting equities, and by other means. The pre- 
sumption would be just as operative, as to these modes of eztkiguisbiaent 
of a common right, as to the mode of extinguishment by grant [4 Ma- 
fion's (Cir. Co.) Rep. 402.] 

' Mathews on Pres. Ev. 314. 

* Bealy v. Shaw, 6 £ast^208 ; and see aho Stiles v. Hooknv 7 Cowen, 
5266; Russell v. Scott, 9 Cowen, (N. Y.) 279; Alder r^ SttYiU, 5 TanntOD, 
424 ; Buddington4;. Bradley, 10 Conn. Rep^ 21d» 
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an adverse right, by a length of enjoyment, to divert 
water, in a certain proportion,, cannot increase the pro^ 
portion. Thus in Brown v. Best,^ it was^adjudged, 
that where one had ancient pits which were replenished 
by another, the pits could not lawfully be enlarged. 
And so if the enjoyment of the water has been only 
upon certain days in the week, the water cannot be 
used upon any other days.^ 

If the enjoyment has originated in a written agree** 
ment or lease, there can of course, be no presumption 
made of a more extensive claim than what is thus 
evidenced.^ 

So where the plaintiff has, for more than twenty 
years, by means of a canal adversely diverted and used 
the water of a stream, subject to a reservation in favor 
of the owners of the meadow through which the canal 
was cut, of the right to turn the water down the natural 
channel for six weeks in each year ; it was held, that 
the reservation did not prevent the plaintiff from ac** 
quiring a right to divert the water, by a diversion sub^ 
stantial, general and continuous, but operated only as 
a limitation of the right acquired.^ 

The fact how much water has been actually used, 
is not always decisive of the nature and extent of the 
right. This was the view of Mr. J. Story in Tyler v. 
Wilkinson.^ In that case, a certain quantity of water 
had long been accustomed to run in an artificial canaU 
leading from the main'stream, called Sergeant's trench. 
The learned judge said, — '* The proprietors of Ser- 



^ Brown v. Best, 1 Wilson's Rep. 174. 

* Stnitt 0. Bovingdon, 5 Esp. Rep. 56. 
' Davis V. Morgan, 4 Bam. & Cress. 8. 

* Bolivar Man. Co. v. Neponset Man. Co. 16 Pick. (Mass.) Rep. 24L 

* Tyler v. WUkinson, 4 Mason's (Cir. Co.) Rep. 40£l 
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geant*s trench are entitled to the use of so much of the 
water of the river as has been accustomed to flow 
through that trench, to and from their mills, (whether 
actually used, or necessary for the same mills, or not) 
during the twenty years last before the institution of 
this suit, subject only to such qualifications and limita- 
tions as have been acknowledged, or^jightfully exer- 
cised by the plaint iflfs, as riparian proprietors, ^or as the 
owners of the lower mill dam, during that period. But 
here their right stops ; they have no right farther to 
appropriate any surplus water, not already used by 
the riparian proprietors, upon the notion that such wa- 
ter is open to the first occupiers. That surplus is the 
inheritance of the riparian proprietors, and not open to 
occupancy." ^ 

But although the extent of the right is to b? regu- 
lated by the enjoyment on which the right is founded, 
yet the party is allowed freedom in the manner of 
exercising it ; and he is not bound to use the water for 
the same precise purpose, or to apply it to the same 
mill ; for, if he were, it would tend to discourage im- 
provements in machinery.^ It has accordingly been 
adjudged by the Supreme Court of Pennsylvania, that 
where a right has been acquired to use a certain quan- 
tity of water, a change in the mode and object of the 
use, without increasing the quantity, is justifiable.^ 
And so it has been adjudged by the Supreme Court 
of Massachusetts, that a right to a sufficiency of water 



» Tyler v. Wilkinson, 4 Mason's (Cir. Co.) Rep. 405. 

• Saunders v. Newman, 1 B. & Aid. 258 ; Cottel v. Luttrel, 4 Co. 
Rep. 86. In the last case, fulling-mills were changed into corn- 
mills. 

» Strickler v. Todd, 10 S. & Rawle, (Penn.) 63. 
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to carry five thousands spindles, is not limited to a use 
of the water for a cotton factory.* 



Sec. VII. — In What Manner a Right Acquired by Ad" 

verse Enjoyment may be Lost. 

For the same reason that an incorporeal right may 
be derived from an adverse use of twenty years, it may 
be lost by twenty years of non-user. " Seeing," (says 
Domat) "a service may be acquired by prescription, 
with much more reason, may a freedom from a service 
be acquired in the same way. Thus he who had a 
right to water both by day and night, loses the use of 
it in the night-time, if he lets it prescribe."' It is also 
laid down by Bracton, that an incorporeal right may 
not only be acquired by long enjoyment, but that the 
same, when so acquired, may be lost by neglect and 
disuse.^ Ancient windows, which have been obstruct- 
ed for twenty years, lose their former right ;^ and so it 
has been held, that the disuse of a way, for the same 



^ Biglow V. Battel, 15 Mass. Rep. 313 ; and see ante p. 45, 46 ; and 
see Strong v« Benedict, 5 Conn. Rep. 210 ; Baldwin v. Calkins, 10 Wend. 
(N. Y.) Rep. 167 ; Simpson v. Seavy, 8 Green. (Maine) Rep. 138 ; Ro- 
gers V. Bruce, 17 Pick. (Mass.) Rep. 184. 

' Domat'a Civil Law, b. 1, 1. 12, s. 1. Libertatem servitutum usucapi 
posse verius est. Dig. L. 4. Itaque si cum tibi servitutem deberem, ne 
mihi puta liceret, altius sedificare, et per statutuni tempus altiua ledifica- 
turn habuero sublata erit servitus. Dig. de servit, preed, urb. Si Is qui 
nocturnam aquam habet, interdiu per constitutum ad amissionem tempus 
usus fuerit, amisit nocturnam servitutum, qua usus non est. Idem est in 
eo qui certis horis aqufiB-ductus babens, aliis usus fuerit, nee ulla parte 
eanim horarum. Dig. L. 10. qiiemad. servit. amitte. 

' See Tyler r. Wilkinson, 4 Mason's (Cir. Co.) Rep. 397 ; and Wright 
V. Freeman, 5 Harr. & Johnson's (Maryland) Rep. 477. 

^ Lawrence o. Obee, 3 Campb. Rep. 514. 

11 
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period, affords a presumption of a release or surrender 
of the right.^ 

Where the owner of a mill worked by a ground-shot 
wheel, at a low head of water, altered the wheel to a 
breiast-shot wheel, which required a high head of water, 
and after that, for twenty years and more, discontin- 
ued the use of the breast-shot wheel, and resumed the 
use of the ground-shot wheel, the discoqtinuance, it 
was held, caused the mill-owner to lose his right to 
the higher head of water:^ 

Another mode of extinguishment of incorporeal 
rights, whether acquired by actual or presumed grant, 
is that oi unity of possession ; the meaning, application 
and effect of which, has been already considered.^ 
With regard to its application to presumed grants, it 
has been adjudged in Connecticut, that an adverse en- 
joyment of water of one close issuing from another, 
cannot exist where there is an unity of seisin and pos- 
session of both ; and that, therefore, where A and B 
bad adjoining closes, and A, having conducted water 
from B's close on to his own, enjoyed it in a particu- 
lar manner, for a less period than that limited for the 
right of entry upon land, and then conveyed his close 
in fee-simple to B ; and B, after a few days' posses- 
sion, re-conveyed it to A ; after which, A enjoyed the 
water, in the same manner be had done before, for a 
period less, but, with the former period, making more 
than the time limited by the statute : it was held, that 
A, in consequence of such enjoyment of the water, sa 
interrupted, acquired no right thereto, by user.* 

» 2 B. & Aid. 391 ; 3 B. & Cress. 339. But see White v. Crawford, 10 
Mass. Rep. 183 j Coming v. Gould, 16 Wend. N. Y. Rep. 531. 

« Drewett v. Sheard, 7 Car. & Payne's Rep. 465, and 32 Eng. Com. 
Law Rep. 585. 

^ Chap. il. sec. 6. 

^ Manning o. Smith, 6 Conn. Rep. 289. 
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Sec. VIII. — Doctrine of Presumed Grants as Applicable 

to Pvblic Rights. 

The rule we have been considering is not applicable 
to rights of a pvblic nature ; and all encroachments 
upon privileges which are open to the whole commu- 
nity, though they may have been uninterruptedly pro- 
longed for a period exceeding twenty years, are, never- 
theless, liable to be suppressed.* "No laches," said 
Ch. J. Parsons, **can be imputed to the government, 
and against it no time runs so as to bar its rights."^ It 
bas been accordingly adjudged, in Great Britain, in 
Vooght V. Winch,^ that twenty years' exclusive enjoy- 
ment of the water of a river, which is a public high- 
wayj* created no title. So great a regard, indeed, is 
paid to the interests of the great body politic, that if a 
river ever has been a public highway, (even if it has 
not been used as such for the period of twenty years, 
and during the whole time has been in a condition in- 
consistent with the public use,) the right of the public 
is not extinguished.* An act of the legislature is the 
only means by which the interest, which the public 
may have in a watercourse, can be transferred ; or the 
proof of such a very great length of enjoyment, as 
might furnish ground for the presumption of such a 
mode of transfer.^ 



» Weld V, Hornby,? East, 195 ; Carter v. Murcot, 4 l^urr.2163; Birch 
V, Alexander, 1 Wash. (Cir. Co.) Eep. ; Thintno's Exr. v. Common wealth* 
4 H. & M. ( Virg.) 57 ; Johnson v. Irwin, 3 S. & Rawle, (Penn.) 292. 

' Stoughton (town of) v. Baker et al., 4 Mass. Rep. 522. 

' Vooght V. Winch, 2 Bam. & Aid. 662. 

^ As to what rivers are public highways, see post chap. viii. 

' Vooght V. Winch, ut supra. 

^ Ibid ; Chalker et al. v. Bickason et al., 1 Conn. Rep. 382. 
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CHAPTER IV. 

RIGHT TO A WATERCOURSE AS DERIVED FROM PAROL 

LICENSE. 

Sec. I. — May be thus Derived. 

That a limited right to enjoy any privilege identi- 
fied with the soil may be acquired by parol license, is 
shown in many cases.^ In a case, for example, where 
a person contracted with the owner of a close for the 
purchase of a growing crop of grass, for the purpose 
of being mowed and made into hay by the vendee : It 
was held,, that the vendee had such an exclusive pos- 
session of the close, that he might maintain trespass 
against him who entered and took the grass with the 
consent of the land-owner. The statute of frauds 
did not expressly and immediately vacate such con- 
tracts ; and it only precluded the bringing of ac- 
tions to enforce them, by charging the contracting 
party on the ground of such contract, and of some sup- 
posed breach thereof ; which description of action did 
not properly apply to the one before him, viz, : a gene- 
ral action of trespass, complaining of an injury to the 
possession, however acquired, by contract or otherwise.^ 



' See vol. 2 of Hilliard's Abr. of American Law of Real Property, p. 
52, et seq. 

' Crosby v, Wadswortb, 6 East, 602. Parol evidenee is admissible, to 
prove that, {after the execution of a deed giving a right to the watercourse 
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Sec. II. — When Right thus Derived is Revocable. 

As a general principle, any interest concerning 
lands given by parol, is revocable at the pleasure of 
the grantor. In Dexter v. Hazen/ the defendant gave 
permission to the plaintiff to pass over his land with 
teams ; and there being no consideration for the license, 
it was held that it might be revoked at pleasure. 

In Fentiman v. Smith,* in. an action on the case for 
diverting a watercourse from the plaintiff's mill, the 
declaration in substance stated, that whereas the plain- 
tiff was, and still is lawfully possessed of a certain cot- 
ton-mill, with the appurtenances, near to two certain 
rivulets, the water of which rivulet called the Back 
Beck, until the interruption complained of, had flowed 
into, and still of right ought to flow into, the Town 
Beck, by means of a certain tunnel or goit there above 
the plaintiff's wear, there erected across the Town 
Beck, a little above the said mill ; and the plaintiff, by 
reason of his possession of the said mill, during all the 
time of working the same, of right ought to have had, 
and still of right ought to have, the use and benefit of 
both the said rivulets, called the Town Beck and Back 
Beck : yet the defendant, knowing the premises, and 
to deprive the plaintiff of part of the use and benefit 
of his said mill with the appurtenances, whilst the 
plaintiff was so possessed thereof, as aforesaid at, &c. 



through the granted land by courses and distances) a verbal agreement 
vras entered into between the parties, for their mutual accommodation, 
liltering the route of the watercourse ; provided the agreement had been 
carried into effect. Le Fevre v. Le Fevre, 4 S. & Rawie, 241. 

» 10 Johns. (N. Y.) Rep. 426. 

« 4 Ease 107. 
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cut a channel, &c., whereby the water of the Back 
Beck was diverted from running into the said tunnel 
or goity and so to the mill, and the plaintiff was pre- 
vented from working his said mill, &c. At the trial 
before Rooke, J. at the assizes, it appeared in evidence 
that the tunnel or goit which was made and fixed into 
the ground with stone-work, had been made, in part, 
over an old road, purchased by the defendant about 
eight years ago for a guinea, who at that time agreed, 
for the same price, to let the plaintiff lay the tupnel 
there, for the purpose of conveying the water to the 
mill; that the defendant even assisted at the making 
of the tunnel, under the plaintiff's directions ; but no 
conveyance was made of the land to the plaintiff. The 
guinea was afterwards tendered to the defendant, but 
he refused to receive it, or to give his assent to the 
continuance of the tunnel, and made the obstruction 
complained of It was objected, on the part of the 
defendant, that the plaintiff ought to be nonsuited, this 
being a right claimed in or over the land, which could 
not pass by parol license without deed, and the decla- 
ration states that the plaintiff had a right to the goit, 
by reason of his possession of the mill^ whereas it ap- 
peared that he had it by virtue of the agreement. But 
the learned Judge refused to nonsuit the plaintiff, on 
the ground that as the agreement was made in respect 
of the mill, and as it might be disputable whether if the 
mill were taken away the plaintiff could have a right 
to the water for other purposes, the declaration stated 
the right with sufficient correctness, and his claim 
might be supported without deed ; but reserved the 
point. The defendant then called witnesses, and there 
was a verdict for the plaintiff with nominal damages. 
Lord Ellenborough, C. J. said, that such an allegation 
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could not be sustained, without showing that the ap^ 
purtenances were legally such. Now here the title to 
have the water flowing into the tunnel, over the de- 
fendant's land, could not pass by parol license, with- 
out a deed ; and the plaintiff could not be entitled to 
it, as stated in the declaration, by reason o( his posses- 
sion of the mill, but he had it by the license of the de- 
fendant, or by contract with him ; and if by license, it 
was revocable at any time. 

Where a drain and tunnel from a spring on the plain-^ 
tiff^'s land were dug with the verbal consent of the 
then tenant, and had been used for fifteen years, such 
license, it was held, might be revoked.^ 

Where an ancestor consented by parol to have his 
land overflowed by the erection of a dam, the Supreme 
Court of North Carolina, held that the license ceased 
with the death of the ancestor, and the heir could re- 
cover damages.^ 

It is possible for a verbal permission to terminate 
without any act of revocation on the part of the owner. 
As where a permission to erect a dam was given for a 
temporary purpose, it was held to be terminated by the 
decay of the dam ; and would not authorize the erec- 
tion of another dam in its place.^ In this case it was 
observed by Rogers, J. who gave the opinion of the 
Court as follows: — *'In awarding a new trial, the 
Court think proper to lay down some principles which 
may be useful in another trial of the cause. It appeared 
in evidence, that Frederick Ritter, under whom the 
plaintiff claims, was in possession of the Jew's Mill, 

^ Cocker v. Cowper, Cr. M. &. R. Eng. Exchequer Rep. 418, and seo 
Hewlins v. Sbippaw, 5 B. & Cress. 221. 
' Bridges v. Purcell, 1 Dev. & Bat. (N. C.) Rep. 492. 
' Hepburn v. M'Dowell, 17 S. & Rawle, (Pena.) Rep. 383. 
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from 1811 till 1815. The spring he came, there wa^ 
no dam ; but in the summer of that year, Drake, under 
whom the defendants claim,^ drove aiid put in some 
stakes and bushes, and made a dam, as the witness 
says, like a fish-dam. It was swept away, in a short 
time, by a fresh. Drake then asked Ritter if he would 
help him to make a little dam, with which Ritter com* 
plied, by assisting him to get logs, and to lay them 
across the creek, to cut bushes and to lay them on the 
logs, and then Drake hauled stone on the top of the 
bushes. Ritter cannot say that the dam was ever 
finished, but believes that it stood that winter, but was 
gone the next. He says he did not take particular 
notice how high it came, for he did not care much 
about it, as it did not injure him, and that he never 
gave Drake any right to overflow the ford. He was 
sure the dam he made would not stand long. That he 
gave Drake no grant of the right, and that there was 
a saw-mill on the property at the time. This permis- 
sion, or license, has been attempted to be magnified 
into a grant of a right to erect a dam, of a permanent 
nature, for a grist-mill, of the same height, which, it is 
alleged, was twenty inches. As a license for the erec- 
tion of the present dam, the assistance or permission 
to Drake, as disclosed by the evidence, is entitled to 
no weight. It was a license for a temporary purpose, 
(which appears to have been answered) which would 
have excused Drake from a suit by Ritter, but does not 
amount to a grant for any other purpose than was in 
the immediate contemplation of the parties. It is mani- 
fest it was neighborly kindness on the part of Ritter, 
without the slightest view of granting a right to a per- 
manent use of the water. To make the most of it, it 
was a license during the continuance of the dam> and 
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as soon as the dam was swept away, the license ceased 
to exist. To justify a new erection, even for a tempo- 
rary purpose, a new grant or permission was necessary. 
I mean, if the effect was, to swell the water on the land 
of Ritter. In Rerick v. Kerr, the distinction is taken 
between the cases, where the object to be accomplished 
is temporary, and where it is permanent. 

** Permission to use water for a mill, or any thing 
else that was viewed by the parties as a permanent 
erection, will be of unlimited duration, and survive the 
erection itself, if it should be destroyed or fall into a 
state of dilapidation. But it is otherwise where the 
object to be accomplished is temporary. And the 
Court then instance a saw-mill, as a temporary erec- 
tion.^ No person can avoid seeing, that it was not 
vi^ithin the comprehension of either of the parties, that 
Ritter had made a grant to Drake of a right to the 
permanent use of the water. It was a temporary use 
that was intended to be conferred, and for a particular 
purpose, and it would be the height of injustice to ex- 
tend that to any other purpose than that intended by 
them." 



Sea III. — When Right so Derived is not Revocable. 

But, under certain circumstances, even a parol li- 
cense may not be revocable. It was decided in Winter 
V. Brockwell,^ by Lord Ellenborough, that a license 
which has been executed, cannot be countermanded. 
The case was, — a parol license to put a sky-light over 



' Rerick V. Kerr, 14 S. & Rawle'e (Penn.) Rep. 267. 
' 8 East, 508. 

12 
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the defendant's area, which impeded the light and air 
from coming to the plaintiff's dwelling house, through 
a window. Lord Ellenborough thought it very unrea- 
sonable, that, after a party had been led to incur ex- 
pense, in consequence of having obtained a license 
from another to do an act, and the license had been 
acted upon, that other should be permitted to recall 
his license, and treat the first as a trespasser, for hav- 
ing done that very act. That he had looked into the 
books upon this point, and found himself justified, in 
Webb V. Paternoster,^ where Houghton, J. lays down 
the rule, that a license executed is not countermand- 
able ; but only when it is executory. The license in 
the case before him, Lord Ellenborough considered, 
could not be recalled, without an offer to pay the ex- 
penses incurred in consequence of it. 

In a case in Pennsylvania, a parol license was given, 
(and given too without any consideration,) to use the 
water of a stream for a saw-mill, in consequence of 
which the grantee incurred the expense of erecting a 
mill ; it was held by the Supreme Court of Pennsylva- 
nia, that the license could not be revoked at the plea- 
sure of the grantor ; and that if the grantor diverted 
the water to the injury of the grantee, the latter might 
maintain an action.^ Such a license, the Court said, 
was a direct encouragement to expend money, and it 



> This case is best reported in Palmer, 71 ; but it is reported also in 
Poph. 151. 2 Rol. Rep. 143, 152. 

' Rerick v, Kerr, 14 S. & Rawle, (Penn.) 967. A picrol license to put a 
shed over an area without paying the expenses incurred in consequence of 
the license, cannot he retracted ; 2 Esp. N. P. (Gould's Ed.) 268, 696. 
The same principle is laid down by Duncan, J. in Le Fevre v. I^ Fevre, 
4 S. & Rawle, 241. See a very strong case where the doctrine that parol 
license is irrevocable as applied to flowing land, viz. McKeliip v. Mcllben- 
ny, 4 Watts's (Penn.) Rep. 317. 
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would be against all conscience to annul it^ as soon as 
the benefit expected from the expenditure is beginning 
to be perceived. That a party, it was observed by 
the Court, should be let off from his contract, on pay- 
ment of a compensation in damages, is consistent with 
no principle of morals. Gibson^ J. in delivering the 
opinion of the Court, remarked — " Why should not 
such an agreement be decreed in specie ? That a 
party should be let off from his contract, on payment 
of a compensation in damages, is consistent with no 
system of morals, but the common law, which wa9, in 
this respect, originally determined by political con- 
siderations ; the policy of its military tenures requiring, 
that the services to be rendered by the tenant to his 
feudal superior, should not be prevented by want of 
personal independence. Hence the judgment of a court 
of law operates on the right of a party, and the decree 
of a court of equity on the person. But the reason of 
this distinction has long ceased, and equity will exe- 
cute every agreement for the breach of which damages 
may be recovered, where an action for damages would 
be an inadequate remedy. How very inadequate it 
would be, in a case like this, is perceived by consider- 
ing, that a license which has been followed by the ex- 
penditure often thousand dollars, as a necessary quali- 
fication to the enjoyment of it, may be revoked by an 
obstinate man who is not worth as many cents. But, 
besides this risk of insolvency, the law, in barely com- 
pensating the want of performance, subjects the injured 
party to risk, from the ignorance or dishonesty of 
those who are to estimate the quantum of the com- 
pensation. In the case under consideration, no ob- 
jection to a specific performance can be founded on 
the intrinsic nature of the agreement ; nor, having 
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been partly executed, on the circumstance of its rest- 
ing in parol ; but it is to be considered as if there had 
been a formal conveyance of the right, and nothing re- 
mains but to determine its duration and extent. 

*'A right under a license, when not specially re- 
stricted, is commensurate with the thing of which the 
license is an accessory. Permission to use water for 
a mill, or any thing else that was viewed by the par- 
ties as a permanent erection, will be of unlimited du- 
ration, and survive the erection itself, if it should be 
destroyed or fall into a state of dilapidation ; in which 
case the parties might perhaps be thought to be re- 
mitted to their former rights. But having had in view 
an unlimited enjoyment of the privilege, the grantee 
has purchased by the expenditure of money, a right, 
indefinite in point of duration, which cannot be forfeited 
by non-user, unless for a period sufficient to raise the 
presumption of a release. The right to rebuild, in case 
of destruction or dilapidation, and to continue the busi- 
ness on its original footing, may have been in view, as 
necessary to his safety, and may have been an induce- 
ment to the particular investment in the first instance. 
The cost of rebuilding a furnace, for instance, would 
be trivial when weighed with the loss that would be 
caused, by breaking up of the business, and turning 
the capital into other channels ; and therefore a license 
to use water for a furnace, would endure forever. But 
it is otherwise, where the object to be accomplished is 
temporary. Such usually is the object to be accom- 
plished by a saw-mill, the permanency of which is 
dependent on a variety of circumstances, such as an 
abundance of timber, on the failure of which the busi- 
ness necessarily is at an end. But, till then, it con- 
stitutes a right for the violation of which redress may 
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be bad by action. With this qualification it may safely 
be aflSrmed, that expending money or labor, in conse- 
quence of a license to divert a watercourse or use a 
water power in a particular way, has the eflfect of turn- 
ing such license into an agreement that will be exe- 
cuted in equity. Here it was not pretended that the 
license ha^d expired, and we are unable to discover an 
error in the opinion of the Court on the points that 
were propounded. '* 

The Court, in the above case, are well sustained by 
authority, as well as reason. In 2 Eq. Abr. 522, A 
diverted a watercourse, which put B to great expense 
in laying of tooths, &c. and the diversion being a nui- 
sance to B, he brought his action, and an injunction 
was decreed on a bill exhibited for that purpose ; it 
being proved, that B did see the work when it was 
carrying on, and connived at it without showing the 
least disagreement, but rather the contrary. Short v. 
Taylor, in Lord Somers' time, was cited, which was 
thus : Short built a fine house ; Taylor began to build 
another, but laid part of his foundation on Short's land ; 
Short seeing this, did not forbid him, but on the con- 
trary very much encouraged him, and when the house 
was built he brought an action, and Lord Somers grant- 
ed an injunction, and said it was but just and reasona- 
ble ; for, being a nuisance, every continuance is afresh 
nuisance, and so he would be perpetually liable to ac- 
tions, w^hich would be hard when he was encouraged 
by the party himself.^ 



^ We have taken these authorities a» cited by Duncan, J. in Le Fevre v. 
Le Fevre, ut sup. And we are told by the same Judge^ that the law was 
so laid down by the then Chief Justice of Pennsylvania, at a Circuit Court 
at Carlisle. That license executed is not countermandable, see Gay «. 
Bartlett, 20 Pick. (Mass.) Rep. 18& 
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CHAPTER V. 

OF BACK WATER AND FLO WAGE.' 

Sec. I. — Back Water. 

According to the doctrine we have laid down, in 
treating of the general property in a natural water- 
course, every riparian proprietor, on either bank, is 
fully entitled to the benefit of the water, as it subsists 
in its natural state.^ It follows then, that no single 
proprietor, without consent, has a right to make use 
of the flow, in such a manner as will be to the preju- 
dice of any other ; and that he has no more power to 
apply it to a purpose which occasions a return of the 
water on the land above, than he has to cause a dimi- 
nution of the quantity below. He cannot alter the level 
of the water, either where it enters, or where it leaves 
his property. When a watercourse, therefore, is 
raised so high that the water is prevented from escap- 
ing from a mill above, whereby its motion is impeded, 
it is an actionable injury.^ 

^^—i ^^^— — ^^— ' ^ — P— — ■■ »■■ ■ 111 I— ^»^i— ^^»^,^M^— ^^—^ ^ I I lll^M^^I. II ■ » ■ — ^-^— III ■ ■ I M ^ 

I 

^ The author has used the word " Flowage " because it is in common 
use in New England. 
' ' See ante from page 1 1 to 20. 

' And see Aldred's Case, 9 Rep. 59; Sherwood v. Burr, 4 Day's 
(Conn.) Rep. 244; Hepburn v. M'Dowell, 17 S. & Rawle, (Penn.) 383; 
Hazard v. Robinson, 3 Mason's (Cir. Co.) Rep. 172; Sumner t;. Tileston, 
7 Pick. (Mass.) 198; Hogan v, Zanesville Canal Co., Wright's Con. (Ohio) 
Rep. 139; M'Almont v. Whitaker, 3 Rawle's (Penn.) Rep. 84. It is no 
defence to an action for making back water, so as to injure the plaintiffs 



J3EC. I.] LAW OF WATERCOURSES. 95 

In Saunders v. Newman,^ Bailey, J. says, — ** If a 
person stops the current of a stream, which has imme- 
morial ly flowed in a given direction, and thereby preju- 
dices another, he subjects himself to an action/* " Any 
impediment," say the Supreme Court of Pennsylvania, 
** in the stream, caused by the defendant's dam, by 
which the plaintiff's mill is stopped from grinding, in 
any state of the water, or made to grind slower, or 
worse than it otherwise would, is an injury for which 
the plaintiff would be entitled to damages." ^ In a late 
case in New Hampshire, the Court say — " In general 
every man has a* right to the use of the water flowing 
in a stream through his land; and if any one divert the 
water from its natural channel, or throw it back, so as 
to deprive him of the use of it, the law will give him 
redress." * " There can be no difference,'* say the 
Supreme Court of Massachusetts, ** whether the dam- 
age to the owner of a mill arise from the water above 
being diverted from his mill, or from the water below 
being stopped so as to flow back and thereby prevent 
the mill from grinding."* 

Again, in Massachusetts, where the defendant was 
owner of an existing mill-dam, and the plaintiff right- 
fully erected a mill-dam above it, on the same stream, 
it was held, that the defendant had no right to increase 
the height of his dam to a level with the plaintiff's 
wheel, and thereby obstruct the wheel by back water, 

roHl, that his mill ie built on a stream which is a public highway; and is 
therefore a public nuisance. Stiles v. Hooker, 7 Cowen's (N. Y.) Rep. 
266; and see Broome v. Mordaunt, 1 Cro. 112. 

' Saunders v. Newman, 1 B. & Aid. 258. 

' Butz V. Ihrie, 1 Rawle's (Penti.) Rep. 218; and see also Stiles v. 
Hooker, 7 Cowen, (N. Y.) Rep. 266. 

' Gilman v. Tilton, 5 N. H. Rep. 2:32. 

^ Hodges V. Raymond, 9 Mass. Rep. 316. 
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Parker, C. J- observing — " There is no such right as 
the defendants claim, to raise by flash-boards the water 
to a level with the bottom of the plaintiflPs wheel. 
Both parlies had a right to use their water-privilege. 
The defendants having first erected their dam to an 
adequate height for the common state of the water, 
the plaintiff had a right to work his mill without inter- 
ruption by any additional dam of the defendants/' ^ 

The before mentioned constiniction of the law, upon 
the subject of back water, is fully sustained by the 
opinion of the Vice Chancellor, in Wright v. How- 
ard,^ who there says, — " Without the consent of the 
other proprietors, who may be affected by his opera- 
tions, no proprietor can either diminish the quantity of 
water, which would descend to the proprietor below, 
nor throw the water back upon the proprietors above. 
Every proprietor who claims a right either to throw 
the water back above, or to diminish the quantity ci 
water which is to descend below^, must, in order Jo 
maintain his claim, either prove an actual grant, or li- 
cense, from the proprietors affected by his operations, 
or must prove an uninterrupted enjoyment of twenty 
years/' 

In a still later case, in England, (King v. Thraf- 
ford, et al^) Lord Tenterden observed, — " It has 
been long established, thai the ordinary course of 
water ciatnnot be lawfully changed or obstructed, for 
the benefit of one class of persons to the injury of 
another/' He then said, that ^^ unless a sound distinc- 



> Sumner v. Tileston, 7 Pick. (Mass.) Rep. 198. 

' 1 Siin. & Stu. 203. Story, J. uses th^ rame language in Tyler v. 
Wilkinson, 4 Mason's (Cir. Co.) Rep. 400. 

' Cited, as having been decided in 1831, in the English Law Joamal, 
Vol. IX. Part iiL p. 66, under the title of ^ Dutiei of Magistrates." 
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tion can be made between the ordinary course of water 
flowing in a bounded channel at all usual seasons, and 
the extraordinary course which its superabundant quan«» 
tity has been accustomed to take at particular seasons^ 
the erection and continuance of these fenders cannot be 
justified." No case, he thought, was to be found which 
would support such a position. 

But in the State of Ohio, in an action for making 
back-water, it was held competent to prove, the gen-* 
eral tendency of the river to choke up.' 

With regard to land flowed by or in consequence of 
unusual rains, — ^ erected a dam at the outlet of a 
pond, and thereby raised a head of water, but not so 
high as to flow or injure C.'s bridge, at the head of 
the pond. Afterward by great rains and a violent 
wind, the water was thrown back upon the bridge and 
it was destroyed. It was held that S. was not liable 
therefor to C. in damages; although if he had not 
raised the water to a certain height, the rain and the 
wind superadded, might not have done the injury.^ 

A person who owns the land on one side of a water- 
course only, has of course no right to build a dam which 
extends beyond the middle of the stream ; and if he 
should, the owner of the land on the opposite side, 
who also owns the land on both sides below, may 
raise the water below, to the prejudice of such wrong 
doer, without being answerable for the damage.^ 

Without endeavoring to reconcile some of the dicta 
to be found in the books, as to the efiect of mere prior 
occupancy, we will refer to the first chapter of our 



» Warring v. Martin, Wright's (Ohio) Rep. 380. 

' Inhabitants, &c. v, Southwick, 3 Fair. (Maine) Rep. 238. 

' Jewell V. Gardner, 12 Mass. Rep. 211. 

13 
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work,^ as showing that, by the controlling current of 
authority, the riparian proprietor, who has occupied a 
mill-privilege, has no right, by virtue of such occupa- 
tion, (unless it may have been continued for a length 
of time sufficient to raise the presumption of a grant,^ 
to diminish the quantity of water below his estate, or 
to raise the depth of the water above. The right of 
property in a natural watercourse, is, as we have be- 
fore proved, incident to the ownership of the land? It 
is quite immaterial, therefore, whether the privilege 
subjected to back water has a mill on it or not ; since 
no person, vvithout an express or implied consent, is 
at liberty to affect another's inheritance, by causing a 
greater depth or quantity of water upon his premises 
than would exist in the natural state of the stream. 
And it matters not, whether such increased depth and 
quantity be an inconvenience or no inconvenience, or 
even a benefit ; as it is as illegal to compel a man to 
receive a benefit, as to submit to an injury.^ Suppose 
A and B to own lands adjoining the same river, and 
each to have, in the natural state of the river, a good 
water-fall : The one has no greater right to throw 
back the water upon the^ other, than the other has to 
pen it up and detain it. Both reason and authority 
lead to this conclusion. The law implies damage from 
forcing back the water upon the ground of another, 
though it be in the least possible degree, and without 
prejudice.^ 



^ Sec. 4, in chap. i. p. 21. 

' See chap. iii. 

' See chap. i. sec. 1. 

* Merrill v. Parker, 1 Coxe's (N. J.) Rep. 460. 

^ Pastorius v. Fisher, 1 Rawle's (Penn.) Rep. 27. 
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Sec. 2. — Flowing Land. 

It would follow from what we have laid down in the 
preceding section, that to cause the water of s river, 
by the erection of dams, wears, or other obstructions, 
to inundate or overflow the land of another, is an ac- 
tionable injury ;^ and there are several ancient prece- 
dents to this effect. Thus, where the plaintiff declared 
that the defendant exaltavit stagnim, (raised his pond) 
by which the plaintiff's meadow was flooded, judgment 
was for the plaintiff.^ So, when in case, for that the 
plaintiff was seized of two acres of land in D., and J. 
Q. erected, &c. so high, that the water overflowed the 
said meadow, &c. ; it was adjudged for the plaintiff.^ 
Anc\ in case, for stopping water incessanier decurrente 
by his land, by which the land of the plaintiff was 
drowned, and his grass rotted ; Gawdy, J. said, *' If 
the water had run but for one year, yet if the defendant 
diverts it so that it drowns the plaintiff's land, the ac- 
tion will lie well enough." ^ 

In a case in the English House of Lords, in 1828, 
(an appeal from the Scotch Court of Sessions,) it was 
adjudged as follows : A proprietor of land on the bank 
of a river, having commenced the building of a mound, 
which, according to the opinion and report of an engi- 



^ If my neighbor, says Blackstone, ought to scour a ditch, and does not, 
whereby my land is overflowed, this is an actionable nuisance. [3 Bla. 
Com. 217.] The defendant dug a ditch whereby water was conducted 
from his brewery to an old clay-pit, in the plaintiff's back yard : Held 
that an action on the case for a nuisance lay against the defendant. [Shaw 
V, Cummiskey, 7 Pick. (Mass.) Rep. 76. And see post Chap. vi. sec. iv.] 

* Goldb. 59. 

* Cro. Jac. 556. 

* Lev. 193* 
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neer, would, if completed, in times of ordinary flood, 
throw the waters of the river on the grounds of a pro- 
prietor on the opposite bank, so as to overflow and 
injure them, was restrained, by perpetual interdict, 
from the further erection of any bulwark, or other 
work, which might have the effect of diverting the 
stream of the river, in time of flood, from its accustom- 
ed course, and throwing the same upon the lands of 
the appellant.^ 

A person whose land is inundated by the act of his 
neighbor, can not only recover adequate damages, but 
be is allowed to defend his land against the encroach* 
ment, and if any consequences detrimental to the 
wrong doer result from this course, they do not afford 
any just or legal ground for complaint.^ But a person 
whose land is occasionally liable to injury by the over- 
flow of river water, has no right, in his mode of pro- 
tecting himself against that injury, to produce injury or 
damage to his neighbors, in respect of the same water .^ 

If an individual, by flowing land, creates disease and 
sickness, he is responsible at common law to the indi- 
vidual sufferers/ 

Where water was thrown by the erection of a dam 
upon a highway and the former proprietor of the mill 
to which it was an appurtenance, had kept up a bridge 
over the water, running across the road, the person to 
whom he conveyed the mill was held answerable in 
damage to an individual who sustained injury by reason 



* Sir Niel Menzics v. Earl of Breadalbane, 3 Bligh, (new series) 414. 

* Merritt v. Parker, 1 Coxe's (N. J.) Rep. 460. 

' Rex V. Thratford, cited as having been decided in 1831, in the English 
Law Journal, Vol. IX, Part iii, p. 66, under tiie title of** Duties of Magis- 
trates.'' And see also, Williams v. Gales, 3 Uarr. & Johns. (Maryland) 
Rep. 231. 

* Story V. Hammond, Wilcox's (Con. Ohio.) Rep. 833 ; Wills v. Hall, 
9 Wend. (N. Y.) Rep. 415. 
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of defect in the bridge. The inquiry was left to the 
jury whether the mill or the road was most ancient.^ 

It is equally actionable, by the common law^ for an 
occupier of a mill to flow land below him, as it is to 
flow land above him. If, for instance, he shuts down 
his gate and detains the water, and afterwards, by per- 
mitting it to discharge itself in unusual quantities, in* 
jures the banks, or annoys a mill, in the lower part of 
the river, he is liable to be sued for the damage which 
he occasions.' Pothier, says Mr. Kent, lays down the 
rule, very strictly, that the owner of the upper stream 
must not raise the water by dams so as to make it fall 
with more abundance and rapidity than it would natu- 
rally do, and injure the proprietor below.^ 

In Delaware, it has been provided by statute, that 
any person who shall wilfully discharge, or cause to 
be discharged, from any mill-dam, an unusual quantity 
of water ; or who may do the same accidentally ; it 
shall be his duty, as soon as the nature of the case will 
admit, to give notice of the wilful or accidental dis* 
charge of such water, to the owner or possessor of any 
mill which may be situate next below him upon the 
same stream ; and for omission and neglect so to do^ 
the offender shall forfeit and pay double the amount of 
all damages with costs.'* 

But, it is said, if a man's ground is surrounded with 
water by natural causes, he is allowed to make a trench 
for the purpose of draining it, and to convey the water 

"■■II ■■■ ___ -_■■ i_-_. - -..J I -11 - - -■" " — ' — *" * ■ ■ - 

> MulhoUand v. Brownrig, 3 Hawk's (N. C.) Rep. 349. 

• Merril v. Brinkerhoff, 17 Johns. (N. Y.)Rep. 306; Williams v. More- 
land, 2 B. & C. 910; Shaw v. Cuinminskey, 7 Pick. (Mass.) Hep. 76; 
Rogers v. Bruce, 17 Pick. (Mass.) Rep. 184. 

' 4 Vide Kent's Com. (new edition) 444 ; and Potkier Trait^ du Cob-- 
tract de Society, second A pp. No. US6. 

* Laws of Delaware, 405, 406. 
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downwards upon the land of his neighbor. The rea- 
son of this is, that water is an element which is de- 
scendible by the laws of nature.^ In such a case, 
however, the law would without doubt require the 
exercise of a proper degree of caution-, and would rep- 
robate any injurious consequences which, with pru- 
dence and care, might have been prevented.^ 

Where a watercourse ran through the lands of A 
and B, and A had, by cutting ditches on his own land 
contiguous to the watercourse, increased the quantity 
of water which ran down the watercourse, to the injury 
of B's land, by overflowing the part adjoining the 
watercourse ; it was held that B had no right to erect 
a bank on his own land, across the watercourse, to stop 
or obstruct the watercourse, in order to prevent siich 
injury and thereby overflow and damage the land of A,^ 

If a person, who, in the exercise of a public function, 
without emolument, which he is compelled to execute, 
acting without malice and according to his best skill 
and diligence, does that which occasions consequential 
damage, he is not liable. As where the trustees of a 
turnpike road, who were empowered to make a water- 
course, to prevent the road from being overflowed, 
directed their surveyor to present a plan for carrying 
off the water of an adjacent brook ; and on his recom- 
mendation, they adopted the plan of a channel from 
the road, which they caused him to make, for conduct- 
ing the water into the ordinary fence ditches of the 
plaintiff^'s land. The ditches were insuflicient to dis- 
charge the water, and the plaintifi^'s land was in conse- 



^ Callis on Sewers, 136, who cites 12 Hen. VIII. 

^ See Williams o. Gales, 3 Harr. & Johns. (Maryland) Rep. 231. 

' Ibid. 



SEC. III.] LAW OP WATERCOURSES. 103 

quence overflowed. The Court held, that no action 
could be sustained, under these circumstances, against 
the chairman of the trustees, who signed the order.^ 



Sec. III. — Right of Back Water and Flowage as De- 
pending upon Grant and License. 

A right to make back water, or to flow another's 
land, is an incorporeal hereditament, and may of course 
be acquired by grant.^ The same right may also be 
reserved in the sale of the land ;^ and it is moreover 
subject to be extinguished by unity of possession.^ 

In respect to the right to flowage, by virtue of an 
unlimited grant, at the first settlement of the country, 
it has been decided in Connecticut, that where, under 
such grant, a person, and those under whom he claims, 
have for a great length of time flowed to a certain ex- 
tent, such extent shall be considered as the extent of 
the grant ; and the dam, consequently, cannot be 
raised higher, to the injury of others.^ 

Under a grant of a right to flow, if no interest passes 
to the grantee before election, the election must be made 
in the life-time of the parties. As, where A granted 
to B a certain mill, with the ground and stream of 



^ Sutton 17. Clark, 6 Taunton's Rep. 29. 

* Thompson t;. Gregory, 4 Johns. (N. Y.) Rep. 81. For the nature of 
incorporeal hereditaments, see chap. ii. sec. 1. For the form of grant to 
iiow, &c. see chap. ii. sec. 5 ; and for a mere license, see chap. iv. 

^ Thorn |)Son v, Gregory, ut supra ; and see also, as to what is a good 
reservation, &c. chap. ii. sec. 4. 

* Hazard v, Robinson, 3 Mason's (Cir. Co.) Rep. 172. For an explana- 
tion of the doctrine of unity of poseesaion, see chap. ii. sec. 6. The case 
of Bliss V. Rice, should have been there cited in 17 Pick. (Mass.) Rep. 23. 

* 1 Swift's System, 86. 
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water thereunto belonging ; and also liberty to elect 
another mill on any other place on the same river, with 
the same liberty of ground and stream of water : al- 
though £, under these circumstances, in his life-time, 
had a right to erect a mill and to overflow, as far as 
was reasonable and necessary, the land of C, adjacent 
to the river, and subsequently purchased of A ; yet as 
B had never elected a site for another mill, nor exer- 
cised his right to erect such other mill, during his life- 
time, the right could not be claimed by his heirs or 
assigns, after his decease — the election not being cou- 
pled with an interesU so as to vest absolutely at the 
time of the grant.^ 

A license from a town^ to erect a dam which over- 
flows the adjacent land, is no justification^ in an action 
for a private nuisance.' 

Where the proprietors of a township in Maine, in 
order to encourage its settlement, voted to give lands 
and a sum of money to any person who would build 
mills on one of the lots designated, and maintain them 
for ten years, which was done ; this was held to give 
no right to flow the lands of any individual proprietor, 
holden in severalty at the time of the vote, though 
more than forty years had elapsed since the mills were 
built, without any claim of damage.' 

The owner of a mill above a bridge, and of another 
below, conveyed this last, giving to the grantee a right 
'^ to make and maintain a dam, to accommodate said 
mill below the bridge,'' of a certain height. The 
grantee repaired and rebuilt, with some alteration, an 



> Vaudenburg v. Van Bergen, 13 Johns. (N. Y.) Rep. 212. 

' 1 Root's Rep. 129. 

' Steyens o. Morse, 5 Greenleaf 's (Maine) Rep. 56L 
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old dam, which satisfied the terms of the deed ; and 
afterwards built another dam, below the bridge, of the 
same height, the effect of which was to throw more 
water into his pond, and to injure the mill above the 
bridge. It was held, that he had a right to maintain 
but one dam, and that the erection of the new dam 
was not authorized by the grant.^ 

Whenever a right to flow is claimed under a granti 
or agreement, all the privilege conferred, by virtue of 
such instrument, whatever may be the injury to the 
grantor, may of course be exercised. In an action on 
the case in which the plaintiff declared that he was 
lawfully possessed of a mill, he alleged that the de- 
fendants had unjustly stopped the stream, and kept a 
certain mill-dam, before wrongfully erected, across the 
said river, below the plaintiff's dam, and between the 
same and the sea, by which the water was obstructed 
and prevented from running to the sea, &c. and during 
such time was forced back upon plaintiff's mill, &c. 
The plaintiff proved a title to his land under the mill 
and dam ; and the defendants proved the title of one 
of them to the lands under and adjoining their mill, 
both sides of the river, above and below ; and the other 
defendant was a tenant of one of the owners. The 
whole question turned upon an agreement made by the 
owners of the two mills, fixing how high each might 
flow. The defendants proving, by the agreement^ 
that they had a right to flow as high as they did, the 
verdict and judgment were in their favor .^ 

In an action on the case, by which the plaintiff's 



^ Barker v. Sanderson, 3 Pick. (Mass.) Kep. 348. 
' Pearson v. Tcnny, decided by the Supreme Court of Massachusetts, 
10 1802, and reported in 3 Dane's Abr. 14. 

14 
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meadow was watered ; it appeared that the defendant 
bad purchased a mill with notice that the vendor had 
before sold the meadow in question to the plaintiff, 
covenanting that the plaintiff might use the water, over 
and above what was necessary for the mill. The de- 
fendant obstructed the watercourse; and it seemed to 
have been his object, by so doing, to compel the plain- 
tiff to sell the meadow to him. On these facts, the 
Court recommended (with the concurrence of the coun- 
sel on both sides) that the defendant should do an act 
of justice, in securing to the plaintiff, by deed, the en- 
joyment of the watercourse ; but he obstinately reject- 
ed the proposition. The plaintiff's counsel thereupon 
executed and filed a writing, by which they bound 
their client to release any damages that the jury might 
give, in case the defendant should execute such a deed 
as the Court had proposed : and the Court advised the 
jury, on this condition, to find the full value of the 
meadow in damages ; which was done accordingly.^ 

The following case, in relation to a right of flowing 
by virtue of a grant, was adjudged in Connecticut : 
Where A and B were joint tenants of a grist-mill and 
dam, and the land on which they were erected; the 
parties, in 1788, made a division in severalty, by a 
deed of partition, A taking one- third, and B two- 
thirds. In 1791, B erected a saw-mill on land owned 
by him in severalty, which was operated by water 
taken by the grist-mill pond by means of a trough 
inserted in the dam. In 1797, A and B submitted 
to arbitrators a controversy between them relating to 
the overflowing of the land of A caused by the dam 
erected for the benefit of the grist-mill ; whereupon it 



' Anonymous, 4 Dallas^ (Penn.) Rep. 147. 
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was awarded that the dam should remain as it then 
was, and if it should in a common season cause the 
water to overflow A's land more than it did at the time 
of the partition, B should pay damages. By a writing 
endorsed on this award in 1799, A and B mutually 
agreed to abide by it. In 1807, B by a quitclaim 
deed conveyed to A all B's right and title in and to 
the grist mill, together with the privileges thereto be- 
longing. In an action subsequently brought by A 
against B for keeping up the dam, and thereby over- 
flowing the adjoining land of A, the defence set up 
was a right in B to the use of the water in the manner 
stated in the declaration, for the purpose of working 
bis saw mill. It was held by the Court that B had no 
such right by virtue of the documents referred to.^ 

Where a grant was made of a right to erect and 
maintain a dam from the grantee's land on one side of 
the stream to the grantor's land on the other side, at 
about the distance of sixty rods below certain mills of 
the grantor, and a dam was built more than sixty rods 
below, and afterwards, without any objection on the 
part of the grantor, was removed twenty rods higher 
up the stream, but was still below the sixty rods; such 
removal was presumed to be within the intent of the 
parties to the conveyance. It was also held, in the 
same case, that the erection of the dam and the occu- 
pation of it six months in the year by the grantee, it 
being occupied the other six by a third person, were 
not conclusive evidence of notice of the grant, as against 
a subsequent purchaser of the grantor's land.^ 

Though in reserving a privilege to flow, the words 



' Watrous v. Watrous, 3 Conn. Rep. 373. 
' Boynton v. Rees, 8 Pick. (Mass.) Rep. 329. 
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of a deed be ^'a dam/' &c., yet the substance of the 
reservation is of a privilege to flow the land without 
injuring the grantor's mill.^ In the same case it was 
adjudged, that such a reservation is not barred or for- 
feited by the lapse of thirty-two years, from the time 
the right was reserved to the time of building the dam, 
in pursuance of that right. 

An exception of a mill site, in a grant or lease, ope<» 
rates as a reservation of the soil of the mill site, and of 
the right of flowing so much land as is necessary for 
the mill pond. It is not the reservation of a mere ease- 
ment, but of the soil itself; and the grantor or lessor, 
or his assigns, may enter upon, and locate under, 
the exception, even after the grantee, or lessee, has 
conveyed, or assigned, or mortgaged his interest to 
another.^ 

A grant of land bounding on or near a pond and 
stream, reserving the mill and water privilege, is a 
reservation of the right of flowing the land so far as 
necessary or convenient, or so far as it has been usual 
to flow it, for that purpose. Nor does it make any 
difierence whether the mill and water privilege are re- 
served exclusively to the grantor, or to him and his 
co-tenant of the mill and water privilege.^ 

A parol license from the known agent of a foreign 
land company, to erect a mill dam and flow the water 
back upon their lands, it has been held in Pennsylvania, 
may be given in evidence in an action for a nuisance 
by a purchaser from the company. And it was held, 
in the same case, that such license from the agent. 



> Butz V. Ihrie, 1 Rawle's (Penn.) Rep. 218. 

• Jackson r. Vermilyea, 6 Cowen, (N. Y.) Rep. 677. 

* Pettee v. Haweo, 13 Pick. (Mwi.) Rep. 333. 
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« 

when executed, is binding upon all subsequent pur- 
chasers of the lands affected.^ 



Sec. lY.^— Right of Back^ Water and Flowage as de-* 

pending upon presumed GratU. 

A right to flow land, or to raise the water to the in- 
convenience of any prior occupant, &c. may of course, 
like any other easement, be acquired by an uninter- 
rupted enjoyment of twenty years. The general nature 
of this doctrine, and the qualifications to which it b 
subjected, have been already fully considered.* With 
regard to its application to the subjects which have 
been commented upon in the present chapter, there 
are two rules of some importance. The first is, that 
where a party has acquired the right of flowing the 
water back by a dam of a certain height, he may keep 
it back for a longer time than usual, if he does not raise 
it higher than usual.^ 

The second rule is, that any use of the water for the 
period of twenty years in the land of A which produ- 
ces an efiect on the land of B that under the ordinary 
state and disposition of B's land occasions no percep- 
tible injury, there is no legal ground to presume a 
grant of authority for such use from B to A. And if B 
makes a new application and disposition of his land, by 
which the efiect produced becomes injurious, A is not 
at liberty to continue the use. As, where A, for the 
period of twenty years, has had a channel through his 

^ M'Kellip V. M'llhenoy, 4 Wait'e (Peon.) Rep. See ante, chap. IV. 
' Vide chap. iii. 

» Alder v. Savill, 5 Taunton, 454 ; Stiles v. Hooker, 7 Cowen, (N. Y.) 
Rep. S266 ; Russell v. Scott, 9 Cowen, (N. Y.) Rep. 279. 
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field for watering his land, through the banks of which 
channel, from the porous nature, of the soil, the water 
percolates, and thence passes through the contiguous 
soil of B below the surface, without producing visible 
injury. B builds a house on his land below the level 
of his soil, in the current of the percolating water : A 
cannot now justify filling his channel with water, if it 
injures the house ofrB<^ 

According to this rule it would seem, that if the 
owner of a millhas raised and continued a head of wa- 
ter to a certain height, without flowing the adjacent 
land, but by an alteration in the banks of the river, the 
water flows the land of another, it would be no defence, 
that the water had been enjoyed to the same height 
for the period of twenty years. But' if the effect pro- 
duced in these cases, has at all times been visible, of 
course there must be sufiUcient ground to presume a 
a grant. 

In Stiles v. Hooker, in New York, it was held, that 
where one has had the use at a given height for twenty 
years, a grant will be presumed of the privilege of 
using it at that height, but nothing more ; and if he 
repair his dam, which has kept the water at that height, 
so as to raise the water still higher, and flow it back 
upon his neighbor's mill, an action lies, though the dam 
itself remain at its ancient height ; that the question is 
not upon the height of the dam, but of the water.* 

Where the plaintiff* erected a mill in 1799, and the 
defendant, who owned a mill lower down the same 
stream, was in the habit of raising his dam by means 
of flash boards, when the water was low ; but Within 



* Cooper V. Barber, 3 Taunton, 99. 

' SiUes V. Hooker, 7 Cowen, (N. Y.) Rep. 26a 
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twenty years after the erection of the plaintiff's mill, 
had been frequently ordered to take down the flash- 
boards, and always acquiesced, claiming no right to 
keep them up, to the injury of the plaintiff ; and after- 
wards admitted that he had no right to keep them up : 
It was held, that this evidence was sufficient to defeat 
any claim of prescription, on the part of the defendant, 
or to rebut the presumption of a grant. ^ 

Time does not begin to run against a privilege re- 
served in a deed, until some default, negligence, or 
acquiescence is shown, or may fairly be presumed, in 
the party in whose favor the reservation is made. 
Therefore, a reservation of a right for the grantor, his 
heirs and assigns, to raise the water of a stream, from 
a dam intended to be built upon his own land, provided 
the same is not raised so high as to injure the mill 
granted by the deed, is not barred, forfeited or lost by 
the lapse of thirty years from the time the right was 
reserved, to the time of building the dam, in pursu- 
ance of that right.^ 

It has been adjudged by the Supreme Court in Maine, 
that the omission for twenty years to claim damages, 
under the law of that State for flowage, furnished a 
presumptive evidence of a grant of a right to flow. 
The conduct of all parties concerned in such case, the 
Court thought, was explainable on legal grounds, with- 
out recourse to such presumption.^ 

We stated in a former chapter,^ that the enjoyment 
of an incorporeal hereditament for twenty years, may 



* Sumner v. Tileston, 7 Pick. (Mass.) Rep. 198; and see ante, p. 95. 

* Rutz V. Ihrie, I Rawle's (Penn.) Rep. 218. 

' Tinkam v. Arnold, 3 Greenlears (Maine.) Rep. 120. 
^ Chap. iii. sec 4. 
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be shown not to be adverse, by showing that the party 
has not been in possession of the premises in question. 
This rule has been applied to the case of flowing 
land for a long period. The injury was done to church 
lands, by a rivulet being penned back upon them by a 
head-stock, and the existence of the head-stock for 
about twenty years, was proved. The evidence, it 
was held, though it would be sufficient in other cases^ 
was not sufficient to warrant the continuance of the 
flowing ; for the grant of the prior incumbent will not 
bind his successor.^ 



Sec. V. — Right to Flow as Derived from Statute. 

In several of the States authority has been given, by 
legislative acts, to erect dams which overflow the lands 
of an upper adjoining proprietor. This precedent^ 
which has been considered as an assumption of legisla- 
tive power,* originated many years ago, when land was 
of comparatively little value, and when grist and saw- 
mills were much wanted. The first of these legisla^ 
tive acts, passed in Massachusetts, was in the year 
1713, during the reign of Queen Anne. It is recited 
in the preamble that '^ whereas it hath been found by 
experience, that when Some persons in thiiT province 
have been at great cost and expenses for building of 
mills serviceable to the public good, and benefit of the 
town or considerable neighborhood in or near to which 



* Wall V, Nixon, 3 Smith's Rep. 316. But the existence of the head- 
stock for twenty years, may be used as evidence to show an ancient 
grant ; yet even that cannot be, if the commencement of the first erection 
be shown, for that rebuts the presumption of antiquity. — Ibid, 

' See American Jurist, Vol. IJ, 30, et seq. 
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they have been erected, that in raising a suitable head, 
of water for that service it hath sometimes so happened 
that some small quantity of lands or meadows, have 
been thereby overflowed and damnified, not belonging 
to the owner of such mill or mills, whereby several 
controversies and law-suits have arisen, for the pre*- 
vention whereof in future, &c/' The act then pro- 
ceeds to authorize the occupant of a mill to keep up 
the pond, subject to pay such annual sum in damages 
to the person whose land was flowed, as should be 
assessed by a jury drawn for that purpose^ This 
statute took away the right which till then the land 
owner possessed of removing from his land a nuisance.^ 



* Bur, (says the writer in the Jurist, before referred to) ** the errcttn*- 
•tAnceB under which the people of the colonies were placcdt at and ante- 
rior to that time, serve to explain the reason of its enactment and ,of a 
public acquiescence, for so long a time, in its provisions. The country 
had been in a state of slow progress from a wilderness to cultivation. 
Lands were of comparatively little value, while the suppoit of corn and 
saw mills, for the grinding of their bread-stuffs and the erection of their 
bouses, was a measure of vital necessity to the scattered population of the 
State, and consequently encouraged in every possible manner. Mill- 
tites weri", in some instances, appropriated from common )and^« by the 
▼otes of their proprietors ; and mills were often exempted from tflxattof!, 
by the corporations within which they were established. ]n many in* 
Btances thfy were erected in parts of the country stiH corered by the 
primitive forests, and where the extent of the flowing, and evett tbe 
owners of the lands, were unknown. Mills therefore, thus establisbeil, 
might with propriety be considered public easements, and as of pablie 
ecmvedience and .necessity ; and the property of private individuals 
might, with great propriety, be appropriated for their support, under suit- 
able restrictions.'' — American Jurist^ tU supra. 

The building of mills was in ancient times, in England, eneooraged in 
a different manner. It was then important, says Woolrych, to the settlers 
ID and inhabitants of different districts, that they should have free accen 
to some mill for the purpose of grinding their corn. Lords of manonv 
for the purpose of meeting the exigency, erf?cied mills on their respective 
domains for the public advantage ; but they fettered the gift with tbe 
condition that the inhabitants and residents within their respective seign- 
iories should bring their corn to be ground to tbe mill so built ; and this 

15 
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In 1796, the provisions of this provincial act were 
in substance renewed ; and since that period, five ad- 
ditional acts, in regard to the '^ support and regulation 
of mills/' have been passed by the Massachusetts 
legislature. In all these instances of legislation, the 
same principle as to the occupation of another's lands, 
and the payment of annual damages only has been 
retained ; and we are informed that a recent attempt 
so to modify the principle, as to secure to the land 
owner at his option, the actual value of the land so 
taken from him, and thereby the means of purchasing 
other lands, has been defeated.^ 

The construction which the Courts of Massachusetts 
have given to the above statutes, has relation first to 
the extent of the right given ; secondly, to the remedy 
to be pursued ; and thirdly, to the complaint and the 
proceedings following it. 

First — No right is given of flowing upon a pre- 



cu«tom, which thus had a reasooable commencement, was called <* doing 
suit'' to the mill. Consequently, whether the millers to whom the 
respective lords conceded these advantages, make their claims by pre- 
scription, which supposes a grant from the lords, or by custom, it appears 
clear that this old practice arose originally from a sense of general con- 
venience ; and in so strong a point of view does this seem to have been 
considered, that a man might have claimed the suit by prescription, even 
from the villeins of a stranger. In process of years, when commerce 
began to spread, and new erections were prospering on every side, many 
of the tenants and inhabitants, whose ancestors had derived benefit from 
the ancient mills, began to employ their own particular workmen, and 
the old millers found themselves deserted by degrees, by those whose 
duty it was to have continued their support. They were, therefore, ne. 
cessirated to seek redress, and the writ of aeda ad molendinum, or s^da 
moUndini^ was the ordinary remedy which they employed on those 
occasions. The enforcing of this writ, which is now suspended by the 
modern action on the case, brought back the inhabitants to the suit, and 
the service which they owed. — Woolrych on the Law of Waters andtf 
Sewers, Sfc, 108. 
' Am. Jurist, VoL II. art 2. And see also 3 Dane's Abr. 17. 
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existing mill. And the owner of a mill-site, on which 
a mill formerly stood, but on which no mill is actually 
standing, is entitled to sue at common law for an erec- 
tion of a dam below, which renders the site useless; 
unless the owner of such site has abandoned it with 
an evident intention to leave it unoccupied.^ There 
is no provision for acquiring a property in the land of 
another ; but the statutes have merely superadded the 
right of flowing land, upon compensation, by those 
who have legally obtained a right to build a mill.^ 

A person whose land has been flowed by one pro* 
prietor of a mill, and then by another, may recover of 
the former for damage done while he was owner.^ 

A person in possession of land under a deed claim- 
ing title, may maintain a complaint against a mill- 
owner for flowing, although such title be defeasible. 
The flowing is not a disseisin of the owner of the land ; 
and therefore if such flowed land be conveyed by the 
owner, the grantee may maintain a complaint against 
the mill owner for damage done by such flowing.* 

Secondly — It has been held, that under the Massa- 
chusetts statutes for the support and regulation of mills, 
the common law remedy, for damage done by over- 
flowing lands, is taken away ; and that the only reme- 
dy' in such case is by complaint to the Court of Com- 
mon Pleas, pursuant to the statutory provisions ; un- 
less, after a judgment upon such complaint, the owner 
of the dam shall refuse to give security to the com- 
plainant for the yearly damages which have been as- 



* Hatch V. Dwight, 17 Mass. Rep. 296. 

* Cook V. Stearns, 11 Mass. Rep. 533. 

3 Charles v. M. & B. Man. Co., 17 Pick. (Mass.) Rep. 70. 

* Ibid. 
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certained, or shall flow the lands at a season of the 
year determined by the jury to be unsuitable.^ A re- 
covery in an action at common law, for damages sus- 
tained by flowage, is no bar to the statute remedy, for 
subsequent damages arising from a continuance of the 
same dam. Nor is a verdict and judgment in a pro- 
cess for the assessment of damages, finding that the 
complainant has sustained no damages, any bar to an- 
other complaint for subsequent damages ; such verdict 
being deemed as decisive of the state of the issue be- 
tween the parties, and the assessment of an annual 
allowance for damages is a consequence only of the 
finding of actual damages, which had been sustained at 
the time of the inquiry. But a judgment upon a ver- 
dict finding some damages, is final and conclusive be- 
tween the parties, until the subsequent measures which 
the statute prescribes, for an increase or decrease of 
damages, shall be resorted to by one of the parties*^ 
The applicant for an increase of damages must ground 
his complaint on the former judgment.^ 

The provisions of the statutes were designed to pro- 
vide for the most beneficial occupation and enjoyment 
of natural streams and watercourses, but do not au- 



^ Stowell V. Flag^, 11 Mass. Rep. 364. In giving the opinion of the 
Court in this ease, Parker, C. J., consiiiered, that from the genernl pur- 
yiew of the statute made expressly to relieve mill owners from tbe diffi- 
culties and disputes to which they were before subject, there could be no 
doubt of the hitention of the legislature to take away the common law 
action, which might be renewed for every new injury, and so burdoo the 
owner of a mill with continual lawsuits and expenses. If it should be 
said, he oliserved, that the legislature itself had not the constitutional au- 
thority to deprive a citizen of a remedy for a wrong actually done him: 
the answer is obvious, that they have a right to substitute one process for 
another. And see Commonwealth v. Ellis, 11 Mass. Rep. 465. 

• Staples V. Spring, 10 Mass. Rep. 72. 

' Vandusen «• Comstock, 9 Mass. Rep. 203. 
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tborize the mill owner to make a canal or artificial 
stream in such manner as to lead the water into the 
lands of another person ; the remedy therefore of the 
party whose land is flowed by such artificial stream, is 
by an action at common law.^ 

If, after verdict and judgment on a complaint, a mill 
owner raise the water higher, or flow the land above 
him for a longer portion of the year than the judgment 
authorizes him ; the only remedy for the owner of the 
land is at common law ; the common law being only 
taken away, in cases where the mill-owner can justify 
himself under the statute. This rule is, however, sub* 
ject to an exception, where the mill-owner erects new 
mills, or introduces new machinery into the old, requir- 
ing a greater head of water. In such case, he is au- 
thorized to raise his dam as high as is necessary fo)* the 
new works, and the remedy for him whose land is 
flowed, is by a new complaint, on the second section 
ofthe statute of 1796.^ 

Certiorari lies to the Court of Common Pleas to re- 
vise their proceedings in the case of a complaint by the 
owner of land against a mill-owner for flowing the land, 
except in the particular cases mentioned in statute of 
1797, ch. 63.3 

Thirdly — As to the complaint, and the proceedings 
subsequent. In a complaint under the Massachusetts 
statutes for flowing, a general description of the lands 
alleged to be flowed, or such a description as is suffi- 
cient for the purpose of directing the view of the jury, 



' Fiske V, Framingham Man. Co. 13 Pick. (Mass.) Rep. 68. And see 
post, chnp. vi. as to common law remedies. 
* Johnson v. Kittredge, 17 Mass. Rep. 76. 
^ Palmer Company v. Ferrill, 17 Pick. (Masa.) Rep. 58. 
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is all that is necessary.^ If the complaint does not 
state that the water was raised by the defendant, for 
the purpose of carrying a water-mill, it is a defect in 
substance ; but the defect may be cured by a plea in 
which the respondent avers that he is owner of a mill 
on and below the dam, and as such owner has a right 
to raise the water by means of the dam.® 

Where no new mill has been erected, nor any alter-^ 
ation made in the old one, but the dam has been raised 
after a verdict and judgment, on a complaint of the 
second section of the statute of 1796; a new complaint 
on the third section may be supported, praying for a 
jury to ascertain the increase of damage. And if such 
complaint state the raising of the dam and the flowing 
of the land, for a longer portion of the year, than was 
allowed by the former judgment ; that part of the com- 
plaint may be rejected as surplusage.^ 

Upon a complaint originally preferred by the owner 
of lands overflowed, against the owner of the dam, the 
respondent may defend by traversing the complainant's 
title to the land overflowed ; or he may set up a right 
to overflow them without payment of damages, or for 
an agreed composition ; or he may deny that he is 
owner of the dam, or^that the complainant has sustain- 
ed any damage.^ To a complaint for flowing land ten 
years, the plea of the respondent, that the complainant 
ought not to have a jury to estimate any damage, for 



1 Commonwealth v. Ellis, Mace. Rep. 462. 

' Slack V. Lyon, 9 Pick. Rep. This case was decided on the princi- * 
pie, that a declaration which is bad in substance, on account of its omit* 
ting material allegations, is cured by a plea of the defendant which sets 
out the material facts omitted in the declaration. 

' Johnson v, Kittredge, 17 Mass. Rep. 76. 

* Lowell V. Spring, 6 Mass. Rep. 396. 
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damage sustained during a portion of the time, for that 
before a certain day specified, the plaintiff was neither 
the owner nor occupier of the mill or dam, was held 
bad, as not covering the whole complaint, nor show- 
ing any reason why the complainant should not have a 
jury.* 

As to the assessment of damages by (he jury, it has 
been held that in determining whether any damage be 
done to the land, any benefit derived from the over- 
flowing, may be taken into view. The Court in this 
case said that the right of the jury to consider the be- 
nefit derived from the overflowing, necessarily resulted 
from the issue they were to try ; and that the general 
question of damage was before the jury.^ The statute 
provides for the assessment of damages happening be- 
fore the institution of the process, as well as for ascer- 
taining the future annual damages ; and the verdict 
may also well include the amount of damages sustained 
between the commencement of the process and the day 
of rendering the verdict.^ 

On a complaint against a mill-owner for flowing the 
complainant's land by means of a dam erected in 1825, 
the parties agreed before the sherifi^ and jury, not to 
go back farther than 1820 in their inquiry in relation to 
the condition and produce of the land; the respondents 
nevertheless offered in evidence the deed of the land 
to the complainant, dated in 1816, to prove the value 
at that time, and further offered to prove that in 1825 
the lapd was in the same condition as in 1816 : Held, 



* Holmes v. Drew, 7 Pick. Rep. 141. 

* Avery v. Van Deusen,5 Pick. Rep. 182. 

' Stowell V. Flagg, 11 Mass. Rep. 324; CommoQwealth v, Ellis, Ibid, 
462. 
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tb^t the deed was inadmissible, as being irrelevant, 
and as also being excluded by the agreement.^ 

Upon a trial of a complaint against a mill-owner, 
for overflowing the land of the complainant on a parti- 
cular day, and on divers days before and after the date 
of the complaint, the evidence must be confined to 
damage done within the period specified.^ 

If the jury return a verdict, that the flowing shall 
not be higher than has been usual heretofore, or that 
the respondent shall not raise his dam from the pres- 
ent state, the verdict will be sufficiently certain ; for 
although it be true, that this would always require pa- 
rol testimony to ascertain the height; yet, the height, 
and the state of the dam at the time, must have been 
a matter of notoriety, and as capable of proof, as any 
known and permanent monument in the vicinity*^ 
The verdict will be conclusive upon both parties, as to 
the height to which the dam may be raised, and what 
portion of the year the land may be flowed/ But 
otherwise, as to future yearly damages, respecting 
which there is a distinct provision in the statute, giving 
to either party the privilege of a new appraisement/ 

Where a verdict and judgment for damages have 
been rendered upon a process under the statute, an 

» Palmer Co. v. Ferrill, 17 Pick. (Mass.) Rep. 58. 

' Avery v. Van Deufien, ut supra. The pro|)er mode seemi to be to 
estinmte the pecuniary lo.«s arisirig to the proprietor from the direct inju- 
ry done to his land taken as a whole y^y Jloicing^ deducting thereftom any 
benefit which may be done to the same land by the same cause, viz, by 
Jbwing^ Palmer Co. v. Ferrill, 17 Pick. (Mass.) Rep. 58. Where land 
is only partiaUy flowed by means of a mill-dnrn, damage otherwise may 
be proved, lb. And see M. & B. Man. Co. v. Fuller, 15 Pick. (Mass.) 
Rep. 54. 

' Commonwealth v, Ellis, 1 1 Mass. Rep. 462. 

* Johnson v. Kittredge, 17 Moss. Rep. 76. 

• Ibid. 
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action of debt may he brought on the record; but no 
execution issues, and np scire facias lies for the future 
damages.^ In an action of debt on a judgment for 
flowing land, for annual damages, rendered on a comf* 
plaint for flowing the plaintiff's land, parol evidence 
is not admissible to prove that a part of the damage 
was assessed for injury to land not described in the 
complaint, in which the plaintiff then had an estate, 
but which had since termmated.^ Such judgment runs 
with the land, and extends to and binds not only parr 
ties to the record and privies, but their grantees, or 
assignees.^ 

The Court have authority to issue executbn for 
damages and costs, although the proceedings under 
the statute be not precisely according to the course of 
the common law/ And il^ on appeal, a verdict be 
found for the complainant, a certificate, in the nature 
of a procedendo^ shall go to the Common Pleas, on 
which that Court shall proceed to direct the sheriff to 
summon and empannel a jury, to assess the damages 
demanded in the complaint.^ 

The statute 1829, ch. 122, provides, in cases of 
damage done to lands by flowing, that the jury shall 
assess the gross damages, and that the fahd-owner 
may elect to receive the sum so assessed, instead of 
the sum assessed for the yearly damage, and may have 
an action of debt to recover the same, provided he 
shall give notice of such election within three months ; 
and that ^^ if the owner or owners of such mill shall 



^ Commonwealth v, Ellis, ] 1 Moss. Rep. 462. 

* Gay V. Welles, 7 Pick. Rep. 217. 
' Commonwealth v. Ellis, ut supra. 

* Ibid. 

* Lowell V. Spring, 6 Mass. Rep. 398. 
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refuse or neglect, for the space of three months after 
the time of notice given as aforesaid, to pay or satis- 
factorily secure to the owner of said lands the estima- 
ted gross sum of money aforesaid, with the lawful in- 
terest thereon from the finding of such verdict, he or 
they shall be forever precluded from all benefits of said 
verdict, as well as from all rights in regard to said 
lands." In an action under this statute it appeared, 
that the mill-owner had, after receiving such notice 
from the land-owner, continued to keep up his dam 
and to flow the land. It was held, that such preclu- 
sion of the mill-owner from the benefits of the verdict 
was to be considered as a cumulative remedy for the 
land-owner, and that the mill-owner could not, by 
merely neglecting for the space of three months after 
such notice to pay or secure the gross damages as- 
sessed, deprive the land-owner of his remedy by an ac- 
tion of debt for the same; that if the mill-owner may 
elect to repudiate the verdict and relinquish the right 
of flowing, he must, in such case, remove the dam and 
give reasonable notice of such election ; but that if the 
owner of the land receive the amount of the gross da- 
mages of the mill-owner after the expiration of three 
months from such notice, he thereby waives all objec- 
tions on the ground that it was not paid before.* 

The laws of Maine, on the subject of the liberty 
given to overflow another's lands, are similar to those 
of Massachusetts ;^ and they also have given occasion 
for an appeal to the courts of justice. 

It has been held in Maine, that in proceedings under 



* Fowler v. Holbrook, 17. Pick. (Mass.) Rep. 188. See Revised Stat- 
utes, ch. 116, § 21. 

* 1 Laws of Maine, 172. Hilliard's Abr. of American Law of Real 
Estate. 
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the statutes respecting damages for flowing land, the 
respondent may plead any matter showing sufficient 
cause why further proceeding should not be had ; 
though such plea be not enumerated in the statutes* 
If such plea is in its nature' preliminary to the ap- 
praisement of damage by the commissioners, it will be 
tried at the bar of the Court, previously to the issuing 
of the warrant. And if the plea in such case involves 
matter triable by a jury, with other matter cognizable 
only by the commissioners, the finding as to the latter 
part, will be rejected as surplusage.^ It has also been 
held, that in a complaint against the owner of part of 
a mill-dam, for flowing, the owner of another part of 
the same dam, in severalty, is a competent evidence 
for the respondent.^ 

The remedy, in Maine, by statute of 1821, for tbe 
owners of land flowed by the erection of a mill-dam, 
does not lie for a town, against one who had flowed a 
town road, the title still remaining in the original 
owner. For such injury the remedy is by special ac- 
tion on the case.^ 

Three persons in Maine, as tenants in common, 
owned land, on which was a mill carried by placing a, 
dam across a brook, with all the land covered by the 
water thus flowed. After the mill and mill-dam had 
stood many years, they made partition of that and other 
adjoining lands by mutual releases, assigning the mill 
to the respondent in a process for flowing, and certain 
land, including a portion of that covered by the mill- 
pond, to the complainant. In the release to the com- 



' Axtell v. Cooxnbs, 4 Greenleaf, 322. 

* Clement v. Durgen, 5 Greenleaf, 9. The Court, in this case, make 
a distinction between the owners in severalty and owners in common. 

• Inhabitants, &c. v. Dyer, 7 Green. (Maine) Rep. 155. 
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plain^nt were these words : " Brook to remain for the 
use of the mills, as heretofore, forever/' It was held, 
that the respondent was entitled to flow the land of the 
complainant, without payment of damages, to the ex- 
tent that it usually flowed by previous dams.^ 

By the statutes of Rhode Island, regulating mills, of 
1734, and 1798, the party erecting a mill has ^ right, 
as in Massachusetts and Maine, to flow the lands first, 
and then is made liable to pay the damagb subsequently 
assessed. But in 1838 a new law was enacted.^ 

The law in the teffritory of Michigan, is similar to 
the abovtementioned statutes of Massachusetts, Maine, 
and Rhode Island; making it legal to flow another's 
land, and then allowing annual damages to be assessed 
by a jury.^ 

By the laws both of Virginia and Kentucky, a per- 
son owning land on one side of a stream, who proposes 
to erect a '* water-grist-mill, or other machine or en- 
gine useful to the public,'' may make application to the 
Court, through which, by appraisement by a jury, he 
obtains a right to use the opposite bank, and the right 
to flow the lands of others, provided the flowing does 
not extend to a house, yard, &c., and be not a public 
nuisance.* 

The issuing, execution and return of a writ of ad 
quod damnum^ to value the land, immediately divests 



> Vickerie v. Bushwel), 1 Shepley's (Maine) Rep. 280. 

' As this law was considered by the Legislature a proper and useful 
amendment to the provision of all former acts, we give it at length in the 
Appendix. 

'' Laws of Michigan, 470. 

* 2 Virginia Laws, 224. Morgan t;. Banta, 1 Bibb's (Ken.) Rep. 579. 
A land title cannot be collaterally tried under the inquest. Anthony v 
Lawbome, 1 Leigh's Rep. 1. 
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the title of the owner of the land, and vests it in the 
Conlmonwealth, in full and absolute dominion ; such 
owner remaining entitled only to the valuation money 
and damages assessed by the jury.' A grant also by 
the proper tribunal, to erect a dam and establish a 
mill, (the precautionary proceedings prescribed by the 
statute having been adopted,) vests in the grantee so 
much of the public right to the stream* as is necessary 
to the fbll enjoyment of the mill, erected under the 
order.® On an application to add to the height of an 
existing dam, the only inquiry is, what damages will 
be occasioned by the proposed addition ; and no assess-- 
ment is to be made of such other damages, accruing 
previously to the alteration, and not contemplated by 
the original jury.^ And a new inquest must be held 
as to the health of neighbors, overflowing orchards, &c» 
whenever a dam already erected is to be raised higher.* 
A license, duly obtained, to erect a dam and estab* 
lish a mill, will afford no bar either to a public prose- 
cution, or to a private action, for injuries that were not 
actually foreseen, and estimated, by the inquest.^ If 
the health of the neighborhood be annoyed, the Com* 
monwealth may indict for a public nuisance.® The 
inquest would be defective, should it omit to state 
whether or not the health of the neighborhood be en^ 
dangered.'' The inquest should also state whether or 



' Attorney General v. Turpin, 3 Hen. & M. 548. 

' Crenshaw v. Slate River Company, 6 Rand. Rep. 345. 

' Eppes V. Crawle, 1 Murf. Rep. 258. 

^ Knowsler v. Ward, Gilm. Rep. 127. The verdict on an inquest to 
assess damages, inquire heakh, &c.,on raising a dam higher, not respond- 
ing to all the inquiries to be made by the jury, will be quashed. — Ibid. 

* Commonwealth v. Faris^ 5 Rand. Rep. 691. 

* 1 Man^all's (Ken.) Rep. 323. 

' Mountjoy ». Oldham, 1 Marshall's (Ken.) Rep. 535 ; Taylor v. Major, 
ibid. 552. 
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not fish of passage will be obstructed.^ The finding 
of a jury that probably the health of certain families, 
who live near the pond, will be annoyed by the s^tag- 
nation of the water, is conclusive against the petition- 
er.^ The payment of the damages assessed may be 
presumed under circumstances ; and especially if much 
time has elapsed, during which the owner of the land 
has acquiesced in the building of the mill without claim 
or objection on his part.^ Should the jury find, that a 
certain number of acres will be overflowed, estimated 
at a certain price, and that all other damages which 
the land owner will sustain {ot probable injury to other 
lands, are estimated at a further sum expressed in the 
inquest ; it is special enough.'^ 

When the person applying for leave to build a mill, 
has land on one side only, it is requisite to state that 
the bed of the stream is in himself, or in the Common 
wealth, unless the fact appear ; but this is, not neces- 
sary, if he own the land on both sides.^ If the state- 
ment be that the applicant is the owner on both sides, 
when in fact he is not, the writ ad. quod damnum^ and 
the inquisition taken upon it, should be quashed.^ 

The statute imposes upon the applicant, the obliga- 
tion of paying to the person entitled the damages as- 
sessed as a condition upon which the license is to be 

* Mountjoy v. Oldham, 1 Marshall's (Ken.) Rep. 535; Taylor v. Major, 
ibid. 552 ; Eubank v. Pence, Littel's (Ken.) Rep. 338 ; and see 1 Leigh's 
Rep. 4. 

* Mayo V. Turner, 1 Munf. Rep. 405. 
' Young V. Price, 2 Munf. Rep. 534. 

^ Bnllett V, Winston's, 1 Munf. Rep. 269 ; and see Dawson v. Moons, 
4 Munf. Rep. 535 ; Baird v. Rice, 1 Call's Rep. 18. 

' Richards v, Hoome, 2 Wash. Rep. 36 ; Wroe v. Harris, ibid. 126 ; 
Mead v, Haynes, 3 Rand. Rep, 33 ; Neal v. Cogar, 1 Marsh. (Ken.) Rep. 
589 ; McAfee's heirs v. Kennedy, 1 Littel's (Ken.) Rep. 92 ; and see also 
2 Bibb's (Ken.) Rep. 2. 

^ Wilkinson v. Mayo, 3 H. and Munf. Rep. 565. 



SEC. v.] LAW OF WATERCOURSES. 127 

made effectual.^ The inquest ought regularly to show 
the damage to each proprietor of the land above and 
below the site; the finding the quantity of land over- 
flowed, without the value of damage, is not sufl[icient.^ 

When the stream in question is the dividing line 
between two countries, the application to erect a mill 
must be made in the county where the lands proposed 
for the abutment are.^ 

The law of Indiana,* Missouri,® North Carolina,® 
Alabama,'^ and Mississippi,® is very similar to the law 
of Virginia and Kentucky. In one respect, however, 
the Taw of North Carolina is similar to the law of 
Massachusetts, Maine, and Rhode Island ; that is, it 
permits the flowing of land first, and then provides for 
the payment of annual damages. 

The main object of the act of North Carolina of 
1809, was to restrain a malicious exercise of the com- 
mon law right of action by bringing repeated actions 
for trivial damages. To this end the act designates, 
a suspension of the remedy at common law, until it 
could be ascertained by a jury, that the complaint was 
not frivolous. The act gives no new right to dam- 
ages, nor does it profess to abolish any preexisting 
one. The act is so construed by the courts, that upon 
a petition filed under the act, damages may be assessed 



^ Coleman v. Moody, 4 H. & Munf. Rep. 1 ; Authony v, Lawborne, 1 
Leigh's Rep. 1. 

' Smith V. Conelly's heirs, 1 Munroe's (Ken.) Rep. 58 ; Smith v, Rogers, 
1 Littel's (Ken.) Rep. 117. 

' Dotson V. Sibert, 4 Bibb's (Ken.) Rep. 464. 

^ Indiana Laws, 65. 

* 2 Missouri Laws, 587. 

"^ ] North Carolina Laws, 345 ; 2 do. 1158, 1288. 

^ Alabama Laws, 624. 

' MisBissippi Laws, 336. 
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for injury done to the health and family of the plain- 
tiff, by rendering the air noxious, as well as for over- 
flowing his land.^ 

In Tennessee, by the statute of 1777, a party wish- 
ing to erect a mill, and owning the lands on one side 
of the river only, may make application for four freer 
holders to lay out one acre of land of such party, and 
also one acre of the land belonging to the opposite 
proprietor, who are authorized to lay out the same 
upon the payment of a full valuation in money; but it 
is further enacted, that it shall not be lawful to erect 
a mill so as to overflow another mill, br create a nuir 
sauce to the neighborhood.^ 

Jn Delaware the owner of a mill who is or may be 
injured by the mill of another, may summon a jury, 
who are empowered to determine whether there be 
any, and what damage, or to abate the erection com- 
plained of, at their discretion.^ 

The above mentioned acts are a great inroad upon 
the common* law ; and, as we have already hinted, have 
been deemed a stretch of legislative prerogative, in- 
compatible with constitutional law. We have bad 
occasion to state the rule of constitutional law, as to 
the right of private property in general, and the power 
of the legislature to impair it.* The power of the 
legislature, it will be seen, by referring to our former 
remarks on the subject, to interfere with private pro- 
perty, can only be admitted, when the public have 
occasion to use it ; and then it is a conditional power, 
or a power not to be exercised, unless provision be 



' See the North Carolina Reports. 
' 1 Tennessee Laws, 3^3. 
' Delaware Laws, 404. 
* See ante p. 34. 
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made for indemnifying the owner for his loss. The 
question whether private property be required for 
public use, is certainly, in a measure, left at the dis- 
cretion of the legislature. It is discretionary with the 
legislature, for example, to decide whether or not a 
road, or a canal, running from A to B, would be use- 
ful to the public ; and if the question be determined 
in the affirmative, the land intervening, and on all 
accounts best adapted, may be appropriated, upon 
complying with the provision in the constitution, which 
requires a suitable remuneration to the owner. In 
the case just mentioned, the land is in the strictest 
sense, taken to be appropriated for the public use# 
But if an appropriation of land by the legislature,, is 
only indirectly and remotely beneficial to the public, 
it may well be doubted whether the proprietor can be 
compelled to surrender, on any terms. The multipli- 
cation of works and buildings for the manufacturing 
of cotton cloth, are, no doubt, indirectly useful to the 
community ; and yet the legislature of a State could 
hardly be deemed competent to compel one citizen to 
yield up his land to another, because the object of the 
latter in wishing to have it, is to erect a cotton manu- 
facturing establishment, allowing the sum tendered be 
ever so liberal. If the legislature is competent to 
do this on the ground of public utility, it is compe- 
tent to compel a man to part with his land in order 
to accommodate some one who wished to build a ware- 
house, a farm-house, or a bank. The land in all 
these cases is not to be used by the public, but by 
individuals. And so it is with the land flowed by the 
owner of a mill ; it is used by him for his exclusive 
benefit, and the public are not entitled to, nor do not 

17 
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need its use.^ The legislature of Connecticut appear 
to have viewed the subject in this light, when they 
confirmed the doctrine of the common law, by provid- 
ing by statute, that if any person, dam any stream^ &c. 
to the prejudice of any person, it shall be deemed a 
nuisance, and be removed as such. And we may here 
add what was said by the late C. J. Parker, when 
speaking of the statute of Massachusetts of 1796, 
which reenacted in substance the provincial act of that 
State : ** We cannot help thinking, said he, that this 
statute was incautiously copied, from the ancient colo- 
nial and provincial acts, which were passed when the 
use of mills, from the necessity of them, bore a much 
greater value, compared to the land used for the pur- 
poses of agriculture, than at present.''^ 

In one of the earliest reported cases on the subject 
in Kentucky, the erection of a mill was objected to, 
because the public good did not require it, there being 
already a sufficient number of mills for the accommo- 
dation of the neighborhood. This objection, (which 
in point of fact was completiely established,) the Court 
treated as follows : ** It may well be questioned, 
whether, in the absence of all other causes of objec- 
tion, it would be sufficient ground to oppose the erec- 
tion of a new mill, that public convenience did not re- 
quire it.''^ 



^ For a cogent argument against the justice and constitutionality of the 
present system of the laws of Massachusetts respecting flowage, we 
refer the reader to the second volume of the American Jurist, art. IL 
p. 25. 

' Stowell v. Flagg, 1 1 Mass. Rep. 364. 

^ Morgan v. Banta, 1 Bibb's Rep. 579. 
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Sec. VI. — Right to make Reservoirs. 

Under the statutes of flowage in Massachusetts^ it 
has been determined, that a mill owner is authorized 
to create a reservoir of water for the use of his mill, 
by erecting a dam remote from that at which the mill 
is situated, and the owner of land lying between the 
two dams, which is overflowed by the water from the 
reservoir, must apply for damages in the mode provi- 
ded by the statutes. This decision was made in Wol- 
cott Manufacturing Company, v. Upham,^ in 1827; 
and, as it is the first and only case upon the subject of 
the right to make reservoirs, it will no doubt be satis- 
factory to the reader to present the case just as it has 
been reported. 

This was an action of trespass brought by the Wol- 
cott Woollen Manufacturing Company, Qnd certaioi 
individuals doing business under the firm of the Colum- 
bian Manufacturing Company, against the defendant, 
for breaking and entering, on the 10th of August, 
1825, into their close in Sturbridge, situated on both 
sides of the outlet of Watkins's pond, and shutting 
down the plaintiffs' gate in their dam, thereby pre- 
venting the water of the pond from running to the 
plaintifis' grist mill and woollen and cotton mills, sit- 
uated on the Quinabaug river, in Southbridge ; by 
reason of which the plaintiffs had suffered damage for 
want of sufficient water to drive their mills. 

The defendant pleads, that long before and on the 
10th of August, 1826> he was possessed of an ancient 



> Wolcott Woollen Man. Co. v. UpTiam, 5 Pick. Rep. 292; and see 
Butz V. Ihrie, 1 Rawle's Rep. 218. 



132 LAW OP WATERCOXTRSES. [CH. V* 

mowing lot, situated on both sides of a brook, flowing 
from Watkins's pond to Quinabaug river, on which lot 
he, and those heretofore possessed of the same, have 
been accustomed to cut and make into hay large quan- 
tities of grass, which from year to year grew thereon, 
free from any flowing of the same, and that the grass 
being then ripe, &c. he cut a part of it, &c. and which 
was then lying on the lot, and not sufficiently made 
into hay to be carried off, and was cutting the remain^ 
der, &c* and the plaintiffs having recently erected a 
dam across the brook above the lot possessed by the 
defendant, and thereby raised a l^rge pond of water, 
and having on the 10th of August raised the gate of 
their dam, and thereby let down so much water as to 
overflow the mowing lot, so that the defendant could 
not make the grass into hay, &c. for the purpose of 
stopping the flow of waters on and over the mowing 
lot, and of enabling himself to make the grass into hay, 
&c. he on the 10th of August entered upon the prem- 
ises of the plaintifl^ and shut down the gate, &c. 

The plaintiffs, admitting the facts stated in the plea, 
reply, that on the 10th of August, and long before, 
they were the owners and occupants, in severalty, of 
two mills situated on Quinabaug river, about three 
miles below the ancient mowing lot of the defendant ; 
that for the purpose of raising a suitable head of water 
for driving their mills, they, on the 31st day of Decem- 
ber, 1822, purchased jointly, in fee simple, and have 
ever since been jointly seized and possessed of a tract 
of land in Sturbridge, about a quarter of a mile above 
the mowing lot; that on the same 31st of December 
they erected upon this tract of land the dam and gate 
mentioned in their writ, by means of which a suitable 
head of water was raised for driving their mills ; that 
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for the purpose of using the water, they from time to 
time, and as often as occasion required, opened the 
gate, so that the water flowed down in sufficient quan- 
tities to drive their mills; that on the 10th of August, 
having occasion for the water reserved and collected 
by the dam and gate, for the purpose mentioned, and 
the same being a suitable and proper occasion for the 
use of the water for such purpose, they opened the 
gate, whereby the water flowed in the brook and over 
the ancient mowing field to the plaintifls^ mills in such 
and no greater quantity than they had occasion to use 
in driving their mills to the best advantage ; and that 
on the 10th of August, while the water was so flow- 
ing, for the purpose mentioned, the defendant entered, 
&;c. and shut the gate, whereby the plaintifis were 
prevented from using their head of water to the best 
advantage. To this replication there was a general 
demurrer. 

Per curiam. The facts stated in the plea are a suffi- 
cient bar to the action at common law, and the ques- 
tion is whether the replication "brings the plaintiff's 
case within the statute of 1795, c. 74, or any of its 
supplements, for the support and regulation of mills. 
The encouragement of mills has always been a favorite 
object with the legislature, and though the reasons for 
it may have ceased, the favor of the legislature con- 
tinues. By St. 1824, c. 153, the provisions of the 
mill acts are extended expressly to damages caused 
by flowing lands below any mill dam. The phrase- 
ology of this statute, which may be considered as a 
legislative exposition of the former ones, is very gen- 
eral. "Whenever any person shall complain, &c., 
that lie sustains damages in his lands by their being 
flowed, whether said lands shall be situated above or 
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below any mill dam/' &c. We think that if the facts 
stated in the replication do not bring the case within 
the former statutes, it certainly is embraced by these 
words. 

But it is objected that the operation of the statutes, 
under this construction, will be inconvenient ; that it 
will be impossible for the jury to assess suitable dam- 
ages. It is true, it would be difficult in regard to fu- 
ture damages, but the same difficulty occurs in other 
cases under these-statutes ; especially where the flow- 
ing is below the mill-dam. The amount of damages 
will depend on the use to be made of the water, and 
on the times when it is to be drawn off ; but it may 
be estimated from the damages which shall have been 
actually sustained. It is said also, that the jury can- 
not determine how far it will be necessary to flow the 
lands, and during what portions of the year. There 
may be a difficulty as to the time, but there is none in 
regard to the height of flowing. The jury might, how- 
ever, find that the mill-owner shall not flow the lands 
in the season proper for making hay. But the incon- 
veniences insisted on cannot be very great, as the 
assessment of damages, &/C., will be subject to altera- 
tion upon the application of the party thinking himself 
aggrieved. We do not perceive that they are greater 
than in many other cases of this nature, and, as before 
observed, the present case comes clearly within the 
meaning of the statute of 1824. It is very common 
that two or more ponds are required for a mill, though 
they are not often so remote from each other as in this 
instance. 
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CHAPTER VI. 

OF THE II«^JURIES D0I7E TO AND BY MEANS OF A WA- 
TERCOURSE, THE REMEDIES FOR THE SAME ; 
AND OF THE PARTIES, PLEADINGS, &C. 

Sec. I. — The Nature of such Injuries. 

We have seen, that where a person is entitled to a 
stream of water, every diversion, detention, or ob- 
struction, of the water, to his prejudice, are illegal ; 
and that throwing the water back upon an upper mill, 
or causing it to overflow another's premises, are acts 
which are also prohibited by the law of the land. Our 
purpose is now, first, briefly to designate the character 
of these injuries, and then to treat of the proper modes 
of redressing and preventing them. The principle 
upon which the common law proceeds, in respect to 
the rights to a watercourse, is sic utet^e tuo ut alienum 
non IcBdas ; in other words, enjoy your property in 
such a manner as shall be no detriment to that of any 
other person.^ Every diversion, then, or other act 
afiecting a stream of water, which is injurious in its 
consequences, is obviously repugnant to this maxim, 
and is a species of tort, denominated a nuisance; and 
where private interests only are involved, a private 
nuisance.^ Blackstone defines a private nuisance to 

\ Aldred's case, 9 Rep. 59. ' 2 Bla. Com. 215, 217. 
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be " anything done to the hurt or damage of the lands, 
tenements, or hereditaments of another.^ The distinc- 
tion between nuisance and trespass is, that the latter 
is an immediate and direct invasion of property, as 
treading down the grass in a neighbor's field, or de- 
stroying his enclosures, or digging a trench on his 
land, and thus causing it to be overflowed.^ The for- 
mer, on the other hand, is only a consequence and re- 
sult of what is not directly and immediately injurious, 
but its effects are injurious.^ A person who digs a 
channel or erects a dam on his own land, does no 
more than what is in itself lawful ; but as by so doing 
the water of a river is turned aside, to the loss of a 
proprietor below, or is thrown back to the injury of a 
proprietor above, such acts then become unlawful. 
The law in such instances, says Blackstone, takes care 
to enforce the precept of gospel morality of " doing to 
others as we would that they should do unto our- 
selves." Having said thus much as to the nature of 
the injuries done to and by means of a watercourse, we 
will now proceed to treat of the proper remedies. 

Sec. II. — Remedy by Act of the Party. 

Private nuisances may be taken away or removed 
by the party aggrieved, if it can be done peaceably and 
without occasioning a riot.^ Thus, if a ditch is dug, 
by means of which the water is diverted from the land 



' 2 Bla. Com. 215, 217. 

' The case of the Fanners of Hampstead Waterworks, 12 Mod. Rep. 
519. 
' 2 Burr. 113; 2 Campb. 465; 5 T. R. 648; 3 £a8t,583. 
* 3 Bla. Com. 5. 
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of a riparian proprietor, to which it would flow in its 
natural course, such proprietor may go upon the land 
of the wrong-doer and fill it up.* So a mill-owner 
will be justffied in entering upon the land of another, 
and removing a dam, the effect of which is to throw 
back the water to the injury of the mlll.^ Indeed, in 
all cases of wrongfully diverting or impeding the wa- 
ter, flowing land. Ace, the aggrieved party, by the 
common law, may enter the close of his neighbor, for 
the purpose of abating or removing the cause of the 
injury to which he has been subjected.^ 

It is laid down by Blackstone, that if a nuisance is 
abated by the party injured, he is entitled to no action 
for the damage. The reason he gives is — there was a 
choice of two remedies, either without suit, by abating 
it, or by suit, in which both damages may be recov- 
ered and the nuisance removed ; but the election 
having been made of one remedy, the party is pre- 
cluded from the other.^ But this rule, as it regards 
an action on the case for damages, which we shall con- 
sider in the next section, is subject to qualification ; for 
the party's right to bring this action may attach before 
the removal, and consequently he is entitled to dam- 
ages for the injury sustained prior to the removal.^ It 
has indeed been expressly adjudged in our own coun- 
try, that the abatement of a nuisance to a watercourse 



* Vin. Abr. Tit. Nuisance. 

* Colburn v. Richards, 13 Mass. Rep. 420. 

' lebb V. Povey, I Esp. Rep. 679 ; Cooper v. Barber, 3 Taunt Rep. 99 ; 
Hodges V. Raymond, 9 Mass. Rep. 316; Cleason v. Gray, 4 Conn. Rep. 
418 ; Strong v. Benedict, 5 Conn. Rep. 210 ; Greenslade v. Halliday, 6 
Bing. 379. 

* 3 Bla. Com. 9^. 
" 2 Mod. Rep. 253. 

18 
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by the plaintiff, does not preclude him, in an action on 
the case, from a recovery of damages sustained, ante- 
rior to the abatement.^ 

The thing complained of cannot be abated until it 
actually becomes a nuisance ; so that if one see his 
neighbor erecting that which it is probable will ulti- 
mately be s«ch, it cannot be abated as long as it con- 
tinues in an inoffensive state.^ But a person thus in- 
conveniently situated, may resort to the remedy in 
equity, which we shall consider in section fifth of the 
present chapter. 

If the person injured abate no more than is neces- 
sary, any damage resulting from the act will not be 
laid to his charge.^ As, where one erected a mill 
dam partly on his own land, and partly on the land 
adjoining ; upon which the owner of the adjoining 
land pulled down the part on his land, and the whole 
dam was prostrated and the water accordingly escap- 
ed, it was held that the act was justifiable.'* So, a 
person whose land is inundated by the act of his neigh- 
bor, is allowed to defend his land against the encroach- 
ment, and if any consequences detrimental to the 
WTong-doer result from this course, there is no legal 
ground of complaint.^ But the party aggrieved must 
abate no more than what is required for the enjoy- 
ment of his legal rights. As, where the plaintiff had 
a right to irrigate his meadow, by placing a dam of 
loose stones across the stream, and occasionally a 
board or fender, and he fastened the board with two 



* Gleason v. Gray, 4 Conn. Rep. 418. 
•* 12 Mod. 510; Holt's cases, 499. 

3 Woolrych, 2^5. 

4 Wigfprd V. Gill, Cro. Eliz. 269. 

* Merritt v. Parker, 1 Coxe's (N. J.) Rep. 460. 
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Stakes, which he had no right to do, the defendant 
was held liable in this case, for pulling down the 
board, as well as the stakes, although, as owner of 
the adjoining land, he was lawfully empowered to 
abate the latter/ 



Sec. III. — Remedies at Law. 

In addition to the remedy by abatement, which we 
have considered in the preceding section, there have 
been given the following judicial remedies at law, viz.: 

1. The Writ, Quod Permittat Prosternere^ 

2. Assize of Nuisance. 

3. Action on the Case. 

1. The writ f quod permittat prosternere. 

This alicient remedy for a private nuisance is in the 
nature of writ of right. It commands the defendant to 
permit the plaintiff to abate the nuisance, and unless 
he does so permit, to summon him to appear in court 
and show cause why he refuses. The plaintiff has 
judgment both to abate the nuisance, and to recover 
damages; and the writ lies as well for the alienee of 
the party first injured, as against the alienee of the 
party first injuring.* This remedy being entirely out 
of use, see Blunt v. Aiken, 15 Wend. (N. Y.) Repu 
525, it is not necessary to notice it any further. 

2. Writ of Assize of Nuisance. 

This is a writ wherein it is stated, that the party 
injured complains of some particular act done ad no- 

^ Greenslade v. Halliday, 6 Bingham, 379. 
« Fitz N. B. 124 ; 3 Bla. Com. 221. 
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cumentum liberi tenementi sui, and commands the sheriff 
to summon an assize^ that is, a /wry, and view the pre- 
mises, and have them at the next commission of assi- 
zes, that justice may be done therein. If the assize 
be found for the plaintiff, he has judgment to have the 
nuisance abated, and to recover damages.^ This re- 
medy we should pass over without further notice, as 
being unfashionable and obsolete, see Blunt v. Aiken, 
15 Wend. (N. Y.) Rep. 525, had it not been cherished 
and kept alive in one of these United States, after 
having long been abandoned in the land of its birth. 
We refer to the State of Pennsylvania.^ As late as 
1828, in a case in error, Chief J. Gibson, who deliv- 
ered the opinion of the Court, said, that notwithstand- 
ing the recognition of the assize of nuisance as an 
existing remedy, it had been incidentally suggested, 
that it was not too late to discard it : That he was not 
for reviving obsolete forms, but that it was too late to 
make a stand now, it having been established by re- 
peated decisions of his Court, that all common law 
actions that had not been abolished by the legislature, 
were in force in Pennsylvania precisely as they are in 
England. He considered the case before him as a 
pregnant instance of the inconvenience of the rule, 
yet, he adds, he would be the last to shake what has 
been as firmly established as a train of decisions by 
the Court in the very last resort can establish any 
thing. The ground on which it had been recognized 
was, that it was all along a living remedy, although 
dormant; and like the man who awaking- from a 



> 9 Rep, 55; Fitz N. B. 183 ; 3 Bla. Com. 220. 

' Livesay t7. Gorges, 2 Binn. 192; and cited in Brackenridge's Law 
Miscellanies, 248 ; Lisle v. Richards, 9 S. & Rawle, 323 ; Witherow r. 
Keller, 11 S. & Rawle, 271. 
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trance of twenty years in the Catskill mountains, was 
so altered that, on returning to his native village, his 
former acquaintances did not know him, the assize of 
nuisance is to be received with the same modiifications 
in practice which time had impressed upon the forms 
of other actions.* 

3. Action on the case. 

This remedy has taken the place of those before 
mentioned, and is now universally resorted to in cases 
of consequential injury by reason of the diversion or 
obstruction of watercourses.^ In this action, the party 
injured recovers satisfaction for what he has suffered, 
but cannot remove the nuisance. But every continu- 
ance of a nuisance is held to be a new one, and there- 
fore a new action will not only lie, but probably very 
exemplary damages would be given, if, after one ver- 
dict against him, the defendant should have the obsti- 
nacy to continue it.^ 

In Massachusetts where it is by statute provided, 
that where judgment shall be rendered for the plain- 
tiff in an action on the case for a nuisance, ^' the court 
may on motion of the plaintiff, in addition to the com- 
mon execution, issue a warrant to abate the nuisance,'* 
leaves it within the discretion of the court to grant or 
refuse such motion. Such provision is remedial, and 



^ Baraet v. Ihrie, 17 S. & Rawie, 175 ; and 1 Rawle, 44. 

* Dyer, 320 ; 3 Lev. 209 ; Salk. 460 ; 4 Burr. 2141 ; Staple v. Spring, 
10 Mass. Rep. 72. A very early resort was made to this remedy, by a 
riparian proprietor. The plaintifi^ in the case referred to, had immemo- 
rialty a mill in T. from which the water flowed from a neighboring vill ; 
the defendant made a trench to let the water out of its course, and the 
Court held that the action would lie. 21 Hen. VII. 30. Bro. Jtccion star 
ie ease, pi* 71. 

* Bla. Com. 219. 
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not unconstitutional when applied to a nuisance cre- 
ated and action brought before the statute was passed.^ 
We had occasion, in the first section of this chapter, 
to refer to the difference between trespass and nui- 
sance ; and the line we there drew between them was, 
that the former is a direct and immediate injury, and 
that the injury produced by the latter is consequential. 
In the former case, the action of trespass is the proper 
remedy ; but in the latter, the action on the case. In 
this country, the action on the case has always been 
the legal remedy made use of, in cases of diverting a 
watercourse, &c., unless another remedy has been 
given by statute, as by the statutes of flowage.^ The 
general result of the English authorities, renders it 
very clear, that where the damage does not imme- 
diately ensue from the act complained of, it is conse- 
quential, and case is the proper remedy; and, on the 
contrary, where the act itself, and not the consequence 
of it, occasions the mischief, trespass is the right ac- 
tion.* If a person pour water upon his neighbor's land. 



^ Bemis v. Clark, 11 Pick. (Mass.) Rep. 452. 

■ 3 Dane's Abr. 10. 

• Woolrycb, 222, who cites Chitty on Pleading, ed. 1811, vol. i. pp. 
125, 126. To draw the line of distinction between trespass and case, 
Judge Gould, of Connecticut, considers to be the most subtle part of the 
law. We are indebted to this very learned lawyer for the following 
rules, which he has given in his Law Lectures : — When the original act 
occasioning the injury was forcible, the remedy is in some cases trespass, 
in others trespass on the case. If the forcible act is immediately injuri- 
ous, trespass is the proper action ; if^ on the contrary, the injury for which 
redress is sought, is the remote or consequential effect of the forcible act, 
the remedy is trespass on the case. As if A throws a log across a high- 
way, and B injures himself by falling over it, here the injury to B is 
consequential, and the remedy is trespass on the case. The difficulty is 
IB applying the last rule, and in distinguishing what is the immediate and 
what the consequential effect of any forcible act. The injury to be imme- 
diate within the rale, need not be the instantaneous effect of the forcible 
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the injury is immediate, and trespass should be brought ; 
but if he stop a watercourse on his own land, or place 
a spout in such a direction as to damage the land of 
another, the mischief of the latter acts is consequential, 
and the party should bring an action on the case.^ The 
defendant caused water to overflow the plaintiff's fish- 
ery, by throwing down a wear in the plaintiff's close, 
where the defendant was a trespasser, and trespass 
was brought. There was also a count in case, and it 
was urged, that this was not a trespass, and that tres- 
pass could not be joined with case. The latter objec- 
tion was assented to by the Court, but the opinion of 
the Court was, that the act complained of was a plain 
trespass.^ On the other hand, where the defendant 
dug ditches, and so diverted the plaintiff's water out 
of the river and damaged the meadows of the plaintiff, 
an action on the case was brought ; and it was moved 
to arrest the judgment, because it had not appeared 
in evidence that the diversion of the water was conse- 
quential to the digging of the ditches, and thus that 
trespass was the proper form. But the Court said, 
that the injury should be intended after the verdict to 
have been consequential.^ So where one had a right 



act. When it is instantaneous, there is no difficulty in the application. 
Injuries which are not the instantaneous effect of some forcible act, are 
in some cases regarded as immediate, in others consequential. 1. When 
the immediate or proximate cause of the injury produced is but a contin- 
uation of the original force, the effect is immediate. 2. On the other 
hand, when the original force ceases before the injury or damage com- 
mences, such injury or damage is consequential, and the author of it is 
liable in trespass on the case only. These two general rules, Judge 
Gould thinks, will embrace every possible case. 

* Woolrych, 22Si ; Chitty on Pleading, ed. 1811, vol. i. pp. 125, 126. 

' Courtney V. Collet, 1 Ld. Raym. 274 ; 12 Mod. Rep. 164, cited in 
Woolrych, ut supra. 

' Leveridge v, Hoskins, 11 Mod. Rep. 257, cited in Woolrych, ut sup. 
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to enter upon the yard of another and he fixed a spout 
there which discharged water upon the plaintiff's land, 
it was held that case, and not trespass, should have 
been brought, and judgment was given for the de- 
fendant.^ 

The action on the case is also the proper remedy for 
the proprietor of a house whom it annoyed by the con- 
tinual dropping of water from an adjoining dwelling. 
Upon such an occasion, a feoffment was made of the 
new house, and the only question was whether an ac- 
tion would lie against the new feoffee for a continuance 
of the nuisance. The Court held that it would.^ An 
action of the same nature was also held to lie against 
a party for continuing a bank, so as to surround the 
plaintiff's meadow with water. It appeared that the 
bank had been raised before by the feoffor of the de- 
fendant, and the Court said, that a remedy might be 
had against an heir under such circumstances.^ Ac- 
cording to another report of this authority, some doubt 
appears to have been entertained by two of the judges,^ 
and at length, after adjourning the case, judgment was 
given for the defendant, upon the ground, that assize 
of nuisance^ or quod permittaty should have been 
brought.^ In another early case, the defendant, by 
erecting a new mill on his own land, flowed the plain- 
tiff's mill; the flowing was held to be a consequence 
of the erection, and so case was the proper action.^ 



^ Reynolds v, Clarke, 2 Ld. Raym. 1399; also cited ut supra. 
' Rolfe V, Rolfe, 3 Mod. 353, cited there in Beswick «. Combdon, 
S. C. ; cited in 5 Rep. 101, and Woolrycb, 223. 
^ Beswick v. Combdon, ibid. 

* Cro. Eliz. 40a 
» Ibid. 520. 

* Broome r. Mordaunt, 1 Cro. 112. 
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In this country there seems to be no diversity as to 
the propriety of suing in an action on the case for the 
usual injuries done to or by means of a watercourse/ 
Where case was brought by the plaintiffs as owners of 
certain miljs, and entitled to all the streami except 
what they had leased to the defendants ; and the com- 
plaint was that the defendants had diverted more wa* 
ter than they had a right to take : It was held, that 
case was the proper form of action, and not covenant.^ 

In Maryland, where the action was trespass for 
breaking the plaintiff's close, and erecting thereon a 
wall, by which the plaintiff was prevented from using 
the water in her well, — the facts were, that the well 
did not belong to the plaintiff, but to the defendant, 
and was on the land of the latter, though the plaintiff 
had a right to use the water in it. It was held that 
the action could not be sustained, and that the plain- 
tiff's remedy for being deprived of the use of the water 
was an action on the case.^ 

In Massachusetts, the opening of a sluice on land 
upon which the mill-owner has a right to enter, in 
consequence of which the plaintiff's land is flowed, it 
seems that case and not trespass is the proper form of 
action/ 

An action for covenant may however lie, for the di- 
version or obstruction of a watercourse ; but then the 
circumstances must warrant it/ It was held in a case 



^ Where the defendant, says Mr. Dane, so disturbs the plaintitf in his 
stream or watercourse, as to occasion consequential damages, case is the 
proper action, in all cases where the defendant does the original act on 
his own land. 3 Dane's Abr. 10. 

' Biglow V. Battle, 7 Mass. Rep. 313. 

' Shafer v. Smith, 7 Har. & Johns. (Maryland) Rep. ^. 

^ Fisk o. Framingfaam Man. Co. 1^ Pick. (Mass.) Rep. 68. 

» Woolrycfa, 204« 

19 
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concerning a watercourse^ that the devisee of an equity 
of redemption, (the legal estate being in the mortga-* 
gee,) was not liable in covenant, as assignee of all the 
estate and right of the original covenantor.^ In an- 
other case, an action of covenant was brought by a re- 
versioner against an assignee of the grantee ; and the 
declaration stated, that A and B did grant a license 
for a term of years to C, to continue a channel open 
through the bank of a navigation, in order that the 
waste water might pass through the channel to the 
mills of C ; the latter paying a certain annual sum 
therein mentioned. The breach assigned was the non- 
payment of that annual sum. The grant for a term of 
years, of an interest in any such incorporeal heredita- 
ment, the Court thought might operate as the grant of 
an interest within the 32 Hen. VIII., so as to make 



* The facts of the case were as follow: — ^The Corporation of Carlisle 
9ued the defendants in covenant, for that G. D. had bargained and sold to 
them, for certain considerations, so much of the river Caldew running 
through his land called D'Holme, as should be sufficient for the grinding 
of corn at all times at the city mills. There was a covenant that G. D., 
&:c., should not divert or obstruct any part of the water so granted. It 
was then alleged that all the estate, right, &e., of G. D. in the said lands^ 
&c., came to and vested in the defendant by assignment. The breach 
was, that the defendant had erected a wear across the river Caldew, near 
the city mills, higher up the stream, and so had diverted the water, 
whereby the mills had become less serviceable. The defendants, 
amongst other pleas, said that the estate did not come to them by assign- 
ment, &c. It was objected on their behalf, at the trial, that the action 
was improperly brought against them as assignees of all the estate, &e., 
of G. D., the same being vested in one W., as mortgagee in fee^ while the 
defendants were only seised of the equity of redemption, as devisees in 
trust, under a will. The learned judge, being of opinion that the plain- 
tiffs had failed in their averments, directed a nonsuit, and the Court of 
King's Bench confirmed his opinion. They held it to be clear, that the 
devisees of an equitable estate, (the only character to be ascribed to the 
defendants i>pon the record,) could not be liable to an action of covenant 
as assignees. Mayor, &c. of Carlisle v. Blamire, 8 East, 487. 
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the assignee of the grantee liable to an action for a 
breach of covenant, brought by the reversioner.^ 

An action of assumpsit may also be maintained, 
where the circumstances will warrant it, for the use 
and occupation of a watercourse, and the water run- 
ning therein*^ 



Sec. IV. — Of the Parties, Pleadings, §^. 

The action on the case being now the standing legal 
remedy for the commission of the usual injuries to and 
by means of a watercourse, we shall now proceed to 
consider 

1« By whom the action may be brought. 
2* Against whom it may be brought 
3* The Declaration. 

4. Fleas. 

5. Evidence. 

1. By whom the action may be brought. 

If the nuisance complained of be to the damage of 
both the reversionary and possessing interests, the 
action may be brought by the reversioner, or tenant in 
possession, or both ; and each is respectively entitled 



^ Portmore (Earl of) v. Bunn, 1 B. & Cress. 694. But in this case, by 
the deed produced in evidence, A & B were descril)ed as persons hav- 
ing the greatest proportion or share in the profits of the navigation ; and 
by this deed, it appeared that the grantor had not the power of granting 
the .privilege, of which the deed as set out in the declaration purported 
to be a grant, and therefore there was a variance. Held, also, that the 
deed showed that the assignee of the grantee was not bound by the cov- 
enants, inasmuch as it appeared that the grantors had not any legal or 
equitable estate in the real hereditament, which the deed set out in the 
declaration purported to grant. 

^*Dav]8 V. Morgan, 4 B, & Cress. 8 ; cited more fully ante pp. 5(^ 51. 
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to recover damages commensarate with the injury 
which he has sustained.^ In an action for erecting a 
wall whereby the plaintiffs' lights were obstructed, 
and where he declared as reversi9ner, it was objected 
that an action would not lie by a reversioner for an 
injury to the person in possession. Mr. J. Aston said 
*' he had looked into it and found a case S. P. with the 
present ;'' and he accordingly cited a case determined 
in 1755,*^ which was an action brought by the owner 
of the inheritance for a nuisance, in obstructing lights, 
in which the plaintiff had a verdict.^ In another case, 
the defendant was held liable to the reversioner, for 
the non-repair of a gutter, although the mischief had 
been occasioned by the wrongful act of the reversion- 
er's tenant.* Indeed as the reversioner is bound by 
lapse of time, when he is knowing of an encroachment 
upon a privilege belonging to the inheritance,* it would 
be extreme injustice not to allow him to sustain an 
action. 

If the premises affected by the nuisance be conveyed, 
the alienee may maintain an action f and the right of 
a mortgagee to commence the action, exists as soon as 
he takes actual possession of the mortgaged premises.^ 
An action does not lie in favor of an executor, for a 
nuisance done in the lifetime of the testator f but the 

* 1 Chitty^s Plead. 52, 53. Com. Dig. Tit. Jldimj Case^ JMsance* 
Sumner v, Tileston, 7 Pick. (Mass.) Rep. 198. Shadwell v. Sbadweli, 3 
Barn. & Adol. 97 ; and 22 Eng. Cora. Law Rep. 83. 

* Tomilson v. Brown, Easter Term, 28 Geo. 11. 

' Jesaer v, Gifford, 4 Burr. Rep. 214] ; and see also Jackson v. Peaked, 
1 Mikule & S. 234. 

* Egremont v. Putnam, Moo. & MaUc. 404. 
" See ante chap. iii. sec. 4. 

« 5 Rep. 101. 

"^ Hatch V. Dwight, 17 Mass. Rep. 289. 

^ An action on the case for diverting a watercourse dies with the plain- 
tiff Holmes v. Moore, 5 Pick. Rep. 257. 
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action may be supported by the devisee, for a contin- 
uance of the nuisance.^ 

The plaintiff declared that he was the owner and 
possessor of a grist mill, &c. and that the defendants, 
at divers times, used the water to the plaintiff's injury. 
The plaintiff died after bringing the action and the 
question was whether it survived to his executor, and 
the Court held not,' 

As to joint-tenants, parceners, and tenants in com- 
mon, the two former must join in injuries to real pro- 
perty in real as well as personal actions ; or the non- 
joinder may be pleaded in abatement.^ Tenants in 
common must in general sever in real actions ; though 
in personal actions, as for trespass or nuisance to their 
land, they may join, because in these actions the dam- 
ages survive to all, and it would be unreasonable, 
when the damage is thus entire, to bring several ac- 
tions.^ In an action for diverting an ancient water- 
course, the plaintifis declared as tenants in common, 
and had shown their several titles in the declaration. 
It was objected, that they ought not to have joined;' 
but the Court overruled the objection, observing, that 
this was a matter concerning the possession, whereby 
the profits of the land were diminished.^ 

2. Agaimt whom the action may be brought. 

An action on the case for a nuisance lies both against 
the person who originally committed it, and against 
the person in occupation of the premises, who suffers 

'^ Cro. Jac. 231. 1 Han & M^fien. 234. 

' Holmes v. Mo(H*e, 5 Pick. (Mass.) Rep. 257. 

' 1 Cbitt. Pleading, 53. Bac. Abr. Joint Tenants K. 

* 1 Chitt. Pleading, 56. 2 Bla. Rep. 1077. 5 T. K. 247. 

* Stone V. Bromwicb, Yelv. Rep. 161. 
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it to continue. In truth, the continuance of that which 
was originally a nuisance, is a new nuisance ; and al- 
though after judgment and damages recovered in an 
action for erecting a nuisance, another action cannot 
be maintained for the erection, yet it may for a contin- 
uance of the same nuisance. Accordingly, if a man 
erect a mill to the nuisance of another, every occupier 
afterwards who permits it, is .subject to an action.^ In 
a case in Maryland, where the action was for diverting 
a watercourse, the Court were of opinion, and so 
directed the jury, that the action would lie against the 
person who diverted it, and against the assignee of 
the land, or any person who kept up the obstruction 
which changed the watercourse ; but that no adven- 
titious accidental advantages, derived from the use of the 
water running in its present course, would amount to 
a continuance of the nuisance, without some act done 
to keep up the obstruction occasioning the diversion 
of the course of the stream ; and that the present 
action could not be supported without showing those 
acts were done since the title of the land.^ 

If a party buy the reversion during a tenancy, and 
the tenant afterwards, during his term, erect a nui- 
tsance, the reversioner is not liable for it; but if such 
reversioner relet, or, having an opportunity to deter- 
mine the tenancy, omit to do so, allowing the nuisance 
to continue, he is liable for such continuance.^ 



^ 1 Ld. Raym. 370. Staples v. Spring, 10 Mass. Rep. 72. If A divert 
water by pipe and cock, to his house, every turning of the cock is a new 
nuisance. Com. Dig. T. Action on the Case for Nuisance. And see 3 
Dane's Abr. 57. Baldwin v. Calkins, 10 Wend. (N. Y.) 167; Beidleman 
V. Fouike, 5 Watts's (Penn.) Rep. 308. 

* Hughes v. Mung, 3 Har. &; McHen. 441 ; and see Cro. Jac. §55 ; 
Staples V. Spring, 10 Mass. Rep. 72. 

^ Rex V. i^edley, 1 Adol. & Ellis, 822, and 28 Engl. Com. Law Rep. 
220. 
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If a man recover against A for the erection of a nui- 
sance, he may afterwards recover against him for the 
continuance, even though he has made a lease to an- 
other.^ He who has been the author of a nuisance, is 
answerable for all the consequences, and cannot exon- 
erate himself, by alienating it and the land under it.^ 
In fact, to alienate may be an aggravation of the 
wrong) because the erector, by so doing, puts it out of 
his power to' abate it. It is a fundamental principle, 
that he who does the first wrong shall be answerable 
for all consequential damage. The original erection 
of a nuisance, it is said, influences the continuance ; 
and it remains a continuance from the very erection, 
<* and by the erection, till it is abated.'' ^ The case of 
disseisor and disseisee, it has been said, is in point ; 
for the disseisor is made liable for damages when the 
lands were in the hands of the feofiee, by the original 
tort.* 

But it has been held in the State of New York, that 
an action for flowing land will not lie against a former 
owner of land, who erected a dam and built a mill, by 
means of which the injury is done, where it appears 
that other persons are in possession of the premises, 
occupying them as their own, and there is no evidence 
that they hold as the tenants of such former owner. 
The action, in other words, in such case, must be 
against the persons in possession.^ 

When a nuisance is committed by several, and is a 



^ Salk. 460. 13 Johns. Rep. 33. 
» 3 Dane's Abr. 57. 

^ 12 Mod. 639. 1 Dev. & Bat. (N. C.) Rep. 421. Bradley v. Ames, 
2 Haywood's (N. C.) Rep. 399. 
* Ibid. 
« Blunt V. Aikin, 15 Wend. (N. Y.) Rep. 522. 
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malfeasance, the plaintiff may sue any of those who did 
the wrong, and the nonjoinder of the others cannot be 
pleaded in abatement.^ But where the parties com- 
mitting the tort, are the joint owners of land, and the 
tort consisted in the omission of some act which, as 
such owners, they are bound to perform, then all must 
be joined in the action, as in such case the title to the 
realty will come in question; that is, whether the de« 
fendants, by reason of their ownership, were bound to 
perform the act, for the omission of which the action 
is brought.^ 

But in Maine it has been held, that if one or two 
tenants in common of a mill use it to the nuisance of a 
stranger, the other owner, (not actually participating 
in the wrong,) is not liable. As where four owned a 
saw-mill, in the body of which three of them erected a 
lath-mill for their separate use, the rubbish thrown 
from which obstructed the mills below, it was held, in 
an action against all the owners of the saw-mill, hav- 
ing no interest in the lath-mill, was not liable.^ 

3. The Declaration. 

In his declaration the plaintiff must show, that at 
the time of the nuisance he was entitled to the estate 
to which the nuisance was done ; as for diverting a 
watercourse from his mill, he must show that he was 
seised of the mill. But a seisin in law is sufficient ; 
and therefore, if the plaintiff allege that his father was 
seised and died, and a descent to himself, by virtue of 



■ ■ III H I I n 



* 1 Chit. Pleading, 75. Sutton v. Clark, 6 Taunt. Rep. 29. 

' 1 Chit. Pleading, 76. 

' Simpaon v, Seavey, 8 Green. (Mune) Rep. 138. 
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which he was seised, without alleging an entry, it is 
enough.^ 

Where the plaintiff, in an action for an obstruction 
to his mill, declared that he was seised and possessed 
of the mill, and the evidence was, that it was occupied 
by a tenant at will, at a rent reduced on account of 
the obstruction, the declaration was supported ; for 
the possession of the tenant was the possession of the 
plaintiff, and the injury was consequential upon a 
wrong done while the plaintiff was in actual posses- 
sion, and the damage was sustained by him alone.^ 

If the plaintiff be in possession he need not set forth 
his title to the premises, but declare only that he was 
possessed.^ With respect to the words "was and 
still is possessed,'' the latter expression " still is," is 
immaterial ; it being sufficient to show that the premi- 
ses which have sustained the injury were in the pos- 
session or occupation of the plaintiflf at the time of the 
damage. This point was decided in an action on the 
case for digging a bank. It appeared that the close, 
at the time of the injury, was possessed by two ten- 
ants ; but at the time of the action brought, it was 
possessed by one only. By Mansfield, C. J. : " You 
must support your declaration by proving that when 
the injury was committed, the close was in the occu- 
pation of the persons mentioned in the declaration, 
and then you have done enough."^ 



> Com. Dig. T. Action on the Case for Nuisance. 3 Dane's Abr. 54. 

* Sumner v. Tileston, 7 Pick. Rep. 198. But Putnam, J., dissented, 
on the ground that the declaration was upon an injury to the possessory 
right to the whole mill, during the whole time set forth, and the verdict 
had been found accordingly. 

» 2 Ld. Raym. 1569. 

* Vowles V. Miller, 3 Taunt. Rep. 137. 
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If the plaintiff declare as reversioner, he must allege 

# 

the nuisance to be done to the damage of the reversion ; 
or must state, at least, an injury of such a nature as 
necessarily to be injurious to his reversionary interest* 
The allegation usually is, ** thereby the plaintiffs' re-* 
versionary estate and interest in the premises " was 
damaged, &c.^ 

Where the plaintiff declared as reversioner of a 
yard and part of a wall, which A occupied as tenant 
to him, and that the defendant on^ &c. and on divers 
days, &c. wrongfully placed on the said part of the 
wall, quantities of bricks and mortar, and thereby 
raised it to a greater height than before, and placed 
pieces of timber on the said wall overhanging the 
yard, per quod the plaintiff during all that time, lost 
the use of the said part of the wall, and by means of 
the timber overhanging the wall, quantities of rain 
flowed from the wall upon the yard, and thereby the 
said wall and part of the yard have been injured to 
the damage of the plaintiff, &c. without stating that 
his reversion was prejudiced : the Court arrested the 
judgment^ But in an action for obstructing the plain-* 
tiff's mills, where the declaration alleged that the mills 
were leased, and that in consequence of the obstruct 
tion, the tenants had threatened to quit, and the plain- 
tiff had therefore been constrained to make a reduction 
in the rents ; a sufficient cause of action, it was held, 
was set forth.^ 

In declaring for a nuisance, the immediate cause of 
the injury should be stated ; and it is at least advisa- 



' Jackson v. Pisked, 1 Maule & S. 234. 

• ibid. 

' Baker v. Sanderson, 3 Pick. Rep. 348. 
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ble, as we shall see, to state the particular mode of 
creating the injury, as nearly as possible. Where the 
plaintiff declared for a nuisance, he alleged that he 
bad a certain channel or watercourse, whereby all the 
refuse water of his house was accustomed to be car- 
ried off ; he complained of the defendant, (treasurer 
of the London Dock Company) for throwing a quan- 
tity of earth near his house, which obstructed the free 
passage of the water in its former course. It appeared 
in evidence, that the plaintiff had a house in a court, 
having a steep descent of three or four feet between 
one end of the court and the other ; that a wall stood 
across the lower end, and that at the bottom of this 
wall there was an aperture to let the rain and surplus 
water of the court flow through it into a ditch which 
ran at the back of the house, serving as a sewer. 
The London Dock Company had some land on the 
opposite side of the ditch from the court, and they 
heaped up a considerable mound of earth which had 
been taken out in excavating their dock. The base 
of this mound was at the part nearest to the ditch, 
nearly as high as the plaintiff's house; but it was 
originally several feet from the ditch. It further ap'- 
peared, that much of this earth had been trodden 
down by boys and cattle, beaten down by carriages, 
and washed down and mouldered by the rain and 
weather. The ditch, partly from the fall of this soil, 
and partly by the rubbish which had been placed by 
other persons at the side of it, had become greatly 
impeded and choked up. The inhabitants of the court 
had been used to cleanse the ditch ; but this act had, 
of late, been twice done by the Dock Company. A 
verdict was found for the plaintiff, by consent, in order 
to take the opinion of the Court, whether, under these 
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circumstances, the action could be sustained ; and the 
Court held it impossible that evidence could be admit- 
ted to show an injury, by suffering the fall of the earth, 
under a statement that the defendants had heaped up 
the earth. The declaration had stated, that the Com- 
pany had placed this rubbish so as to obstruct the 
ditch ; but the mischief had been occasioned by other 
causes : namely, by the elements and the boys. This 
was a consequential injury, in its strictest sense, and 
not an immediate act of the Company. The rule was 
accordingly made absolute to enter a non-suit.^ 

In another case, the declaration alleged a diversion 
of a watercourse. The evidence in support of the 
declaration was, that the defendant's son had let down 
the wear of a dam, so that the plaintiff's meadow was 
flooded, the course of the stream having been thus 
checked. The learned Judge, upon this, directed a 
non-suit; and the Court sustained the opinion, that 
the count relied on in a case of this nature ought to 
be so framed as to meet the particulars of the fact 
more distinctly, and with greater certainty.^ By, a 
subsequent English authority, the same degree of strict- 
ness is not required in stating the cause of complaint. 
An action on the case was brought for diverting water 
from the plaintiff's mills. The obstruction laid in the 
declaration, was the putting a dam across the stream, 
and cutting above and higher in the stream than the 
mill, sluices, trenches, channels, &c., so that large 
quantities of the plaintiff's water were thereby divert- 
ed, and the accustomed flow of the watercourse was 
stopped. There was a general count for turning the 



^ Fitzsimons v. Inglis, 5 Taunt. Rep. 534. 
' Griffiths 0. MarsoD, 6 Price 1. 
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water, out of its usual course. The evidence was, 
that the defendant had put down the dam in question 
about a mile above the plaintiff's mills, and thus had 
prevented the water from being regularly supplied, 
but that the water was not thereby diverted, because 
it returned to its regular course long before it reached 
the plaintiflF's mills, and there was no waste of the 
water. It was proved that the plaintiff had sustained 
injury by reason of the interruption of the regular 
supply. It was upon this objected, that the mischief 
had been misdescribed in the declaration, for the com- 
plaint should have been, that the water had been 
irregularly or insufficiently supplied, or that it did not 
reach the plaintiff's mill at the proper time. The 
jury having found for the plaintiffs notwithstanding, it 
was moved to enter a. non-suit upon the above objec- 
tion; but Mr. J. Burrough said, that it was in fact 
stated in the declaration, that the water did not run 
to the plaintiff's mills as they were accustomed to 
have it, and that this was a mere technical objection, 
which ought not to be allowed after verdict. The 
rest of the Court concurred.^ 

A party appropriating water running immemorially 
through' his lands, although not enjoyed for twenty 
years, may maintain an action for a diversion from the 
ancient channel ; but, where he had claimed this right 
as the owner of a mill not twenty years old, and not 
in respect of land, the Court refused to allow him to 
amend, and he was not entitled to damages, given in 
respect of such a different right, although his right was 
specially found by the jury.^ 



' Shear's v. Wood, 7 Moore, 345. 

' Frankum v. Falmouth, 6 Car. & Payne's Rep. 529. 2 Adol. & El- 
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Where, in an action for overflowing the plaintiff's 
land, by a dam on the defendant's land, in which the 
nature and extent of the alleged injury were specially 
described in the declaration, it was held that the plains- 
tiff was entitled to a verdict for nominal damages, 
though he failed to prove the particular injury com*- 
plained of, or anyother injury.^ But an entirely con- 
trary doctrine was held in England, in Williams v. 
Morland.^ 

It is usual in declarations to insert several counts, 
varying the matters charged against the defendant.' 
There may be one count alleging a general diversion 
of the water, without showing the means ; another for 
widening cuts from the stream, &c. ; ^ and a count for 
ki&eping the banks of a river in repair, is said to be 
proper in order to avoid a risk, namely, of not being 
able to show that the defendant made the cuts or 
channels stated in the first count.^ Perhaps, too, there 
may be a right in the defendant to irrigate his fields at 
certain seasons of the year. It is advisable to insert a 



lis, 452 ; and 29 Engl. Com. Law Rep. 140. See Twiss v. Baldwin, 9 
Conn. Rep. 291. 

^ Pastoriua i;. Fiaber, 1 Rawle's Rep. 27* Chief J* Giboon, in giring 
the opinion, said — *^ It is said the plaintiff undertook to prove special da- 
mage, and therefore staked his case on the ey^nt. But surely an attempt 
to prove an injury beyond what the law implies, is not, necessarily, a re- 
linquishment of damages for every thing short of the whole case. Where 
the plaintiff goes for special damage, he must lay it ; else he shall not 
give evidence of it But the converse of the rule does not hold,— -that, 
bBving laid it, be must prove it, or fail akogedier. It wouM be neither 
reasonable nor just, to compel him to elect between real and nominal 
damages; or to refuse compensation as far as a substantial cause of ac- 
tion has been proved." 

' Williams t;. Morland, 2 B. & Cress. 910. 

' See Forms of Declarations in the Appendix. 

* See Appendix, p. 1, ef seq. 

* Woolrycb, 319, who cites 2 Chitt Pleading, ^87, not* d. 
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qualification or exception to this efiect in a separate 
count ; and care should be taken to preserve the ex- 
ceptive statement throughout the count.^ With respect 
to the continuando, it is customary to allege it, with 
the words ** kept and continued, or caused to be kept 
and continued.'' There is a case which shows the 
difference, in this respect, between the action of tres- 
pass, and the action on the case for a nuisance. Upon 
executing a writ of inquiry of damages in trespass for 
digging a hole in the plaintiff's soil, whereby his 
land was overflown— continuing the trespass for nine 
months — it was insisted, that evidence might be given 
of a consequential damage after the nine months, as 
well as in the case of a nuisance which continues for 
nine months, where, the cause being removed, the 
effect nevertheless continues. But Holt, C. J., would 
not agree to this, observing, that in case of a nuisance 
the damage is the gist of the action ; but that in tres- 
pass the tort was the material point, and he doubted 
whether an action would lie for the continuance of a 
trespass as of a nuisance.^ 

An action for a nuisance is local in its nature, so 
that it must be proved to have been done in the county 
where the venue is laid. As where ' the plaintiff de- 
clared,^ that he was possessed of a dwelling-house in 
the county of Surry, and that the defendant possessed 
a shop contiguous, and a wooden spout affixed thereon, 
iuc. ; which spout it belonged to the defendant to keep 
in such repair that no injury should happen to the 
plaintiff's dwelling-house; and he alleged that thede- 






' Wootrych, 319, who cites 2 Chitt. Pleading, 367, note d. 

' Caae of the Farmers of Hampstead Waterworks, 12 Mod. Rep. 519. 

» Warren v. Webb, 1 Taunton, 379. 
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fendant suffered the spout to be out of repair, to wit, 
at Westminster, in the county of Middlesex, whefeby 
the rain water soaked through the spout, &c. The 
premises were proved to be in Surry. Mansfield, C. J. 
*' On reading the declaration, it at first appeared to 
me, that the videlicet in the county of Middlesex, as 
applied to a house or any thing else in Surry, in its 
nature local, is nonsense and a contradiction in terms. 
And, upon consideration, the true sense appears to be 
this : it is a description of the house, a local object, 
which it states to be in Middlesex, and consequently 
the objection must prevail. If this is not a description 
of the place where the defendant's bouse is situated, 
there is no description of it ; and if no place is alleged 
in the declaration, it must be intended that the house 
lies in the county in which the nuisance is alleged to 
be committed, which is Middlesex. Therefore, qua- 
cunque via data, the declaration is not supported," 

But the nuisance may be proved to have been done 
at any place within the county, although a particular 
town of the county is mentioned in the declaration. 
The case wherein this was determined, is the Proprie- 
tors of the Mersey and Irwell Navigation v. Douglas.^ 
In this case, the plaintiff declared, *' that the defend- 
ant, at Preston, in the county aforesaid, erected, fee, 
above the said navigation of the said company, a cer- 
tain wear or dam, and wrongfully and injuriously kept 
and continued the same, so there erected, for a long 
space, &c.'' At the trial, at Lancaster, the plaintiffs 
were nonsuited for default of proving that the river Ir- 
well was at Preston; and a rule nisi was obtained for 
setting aside the nonsuit, and granting a new trial. 

» 2 East, 497. 
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Lord Ellenborough, C. J. " This action is in its na- 
ture confessedly local ; but the question is, Whether 
the gravamen need be described with any local cer- 
tainty ; and I incline to think it need not, but that it is 
sufficient if it be laid at any place within the body of 
the county. A plaintiff, in such an action, may indeed 
make it necessary to prove the gravamen in a particu- 
lar place, by giving it a specific local description ; as 
by alleging the nuisance to be standing, and being 
at a certain place particularly described ; but in 
general, such particularity is not necessary. For oth* 
erwise, how is a venue to be laid to the fact of the 
obstruction, when that takes place in the higher part 
of a stream, flowing in one county, and the injury is 
sustained in the lower part of the same stream in a 
di£ferent county in which the action is brought ? It is 
sufficient to describe the substance of the injury, in 
order to give the other party notice of what he is to 
defend ; and it is sufficient in the form of pleading, to 
allege the gravamen at any place within the body of 
the county. Therefore, the manner in which it is here 
stated, ought rather to be referred to venue than to 
local description.'^ Lawrence, J. *' The gist of the 
action is, that the defendants erected the wear above 
the plaintiffs' navigation, by means of which their na- 
vigation was obstructed. It is quite immaterial where 
it was erected above the navigation. It would have 
been sufficient, to have stated that they diverted the 
water above the navigation of the plaintiffs, by means 
of which the injury complained of happened. Neither 
is it necessary, in actions of this kind, to give a local 
description either to the property injured, or to the- 
thing which caused the injury; but it is sufficient to 
state, what the property injured was, ad that it was 

21 
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SO injured by the defendants. In this case, therefore, 
it was not negessary to prove that the river Irwell, or 
any part of it, was within the town of Preston; or that 
the wear, by which the obstruction was caused, was 
within the same place : but the whole may be referred 
to matter of venue." 

When an injury has been committed in one county 
to land, &c. situate in another, the venue may be laid 
in either.^ For, as it was resolved in Bulwer's case,' 
when matter in one county is depending upon matter 
in another county, the plaintiff may elect in which of 
the two counties he will bring his action. One of the 
examples given in this case is, if a man doth not re* 
pair a wall in Essex, which he ought to repair, for 
which cause my land in Middlesex is drowned, I may 
bring my action in Essex, for there is the defendant's 
fault, as it is adjudged in 7 Hen. IV., 8 ; or I may 
bring it in Middlesex, for there I have the damage, as 
it is proved in 11 R. II. It would seem, therefore, 
that an action for diverting a watercourse, may be 
brought either in the county where the diversion is 
caused, or in the county where the injury which results 
therefrom is sustained. 

In a case in Massachusetts, it was adjudged, that in 
an action for damage to the plaintiff's mill situated in 
the county where the action was brought, occasioned 
by a dam erected by the defendant on the same stream, 
and alleged, under a videlicet, to be in the same coun- 
ty, and the proof was, that the dam was in another 
county-r— the variance was immaterial.^ 

» 3 Leonard, HI ; 2 T. R. 238 ; 7 T. R. 583. 
» 7 Rep. 1. 

' Thompson f?. Crocker, 9 Pick. Rep. 59. The Court, in ihis case, 
Baid — *^The injury done to the plaintiflfs mill is the substance of the 
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And if a trench made in the county of N. causes 
the plaintiflF's land to be inundated in the county of W. 
although a statute requires all actions to be brought 
and tried in the county where the cause of action 
arises, the action may be brought and tried in the 
county of W.^ 

But if a statute directs that an action shall be com-* 
menced within six months after the matter or thing for 
which such action shall be brought ; and in conse- 
quence of cutting a trench, a fall of rain causes the 
plaintiff's land to be overflowed, first within six 
months; and again after six months from cutting the 
trench; it is a query whether the action must be 
brought within six months from the cutting of the 
trench, or within six month from the perception of the 
first prejudicial effect, or whether it may be brought 
within six months from the last injury.' 



2 



4. The Plea. 

In pleading to an action on the case, for a nuisance, 
the general issue is, "not guilty;" under which every 



complaint ; and the place where the injury was done, to wit, at the mills, 
gives the locality to the action, and not the source from which the mis- 
chief came. The evidence of a dam any where below the plaintiff^s 
millS) unlawfully, whereby the use of the mills was impnired, would give 
the right of action in the county where the mills stood ; and it was 
wholly unnecessary to allege in what county the obstruction was erect- 
ed." The Court expressly recognized the doctrine in Mersey and Irwell 
Navigation, v. Douglas, 2 East, 497. See to the same effect the two 
later cases of Oliphant v. Smith, 3 Penn. Rep. 180 ; Barden v. Crocker, 
5 Pick. (Mass.) Rep. '3^3. It has been held in Maine, that it is not com- 
petent for a defendant to show that dejure the line of the county ought 
to be established in a different place from that in which it is actually es- 
tablished and known. Hathorne v. Haines, 1 Greenleafs Rep. 236. 

^ Sutton V. Clarke, 6 Taunt. 29. 

« Ibid. 
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thing, that shows that the defendant did what he might 
lawfully do, may be given in evidence. Hence the 
defendant may prove that the plaintiff gave permission 
to do the act which occasioned the nuisance, and that 
it was done under his permission ; for many matters, 
by modern practice, may thus be given in evidence 
that the party formerly was obliged to plead specially.* 
In this respect, there is a difference between actions 
of trespass and actions on the case. The former are 
actions stricti juris, and therefore a former recovery, 
release, or satisfaction cannot be given in evidence, 
but must be pleaded^ But an action on the case is 
founded upon the conscience and justice of the plain- 
tiff's case, and is in the nature of a bill in equity. 
Therefore a former recovery, &c., need not be plead- 
ed, but may be given in evidence. Whatever will in 
equity and conscience, according to the circumstances, 
preclude the plaintiff from recovering, may, in an ac- 
tion on the case, be given in evidence by the defend- 
ant; because the plaintiff must recover upon the jus- 
tice of his case only.^ 

In an action for diverting a watercourse, the defend- 
ant pleaded, that all the water sprung in his own 
ground ; that certain pits, mentioned in the declara- 
tion, had been there im memorial ly for the benefit of 
the meadows and cattle; and that, the pits being 
choked up with mud, he dug other pits, and made 
dams and banks, &c. ; and the defendant thereupon 
denied that any other ponds had been obstructed. 
The plaintiff, protesting that this plea amounted to 
the general issue, replied de injuria^ concluding with 



» 2 Peake's Ev. 294 ; 3 Dane's Abr. 56; 1 Chilt. Pleading, 486. 
' 2 Burr. Rep. 135a 
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4 

an averment, upon which the defendant demurred. 
The Court held that the plea amounted in reality to a 
confession of the plaintiff's action, and that the plain- 
tiff could not conveniently take issue on such a plea. 
The defendant, in point of fact, had claimed a right to 
keep out all the water, if he pleased, and thus had 
done no more than plead (he general issue; inasmuch 
as if the case had gone to trial, and it had appeared 
that the defendant had this exclusive right, there must 
have been a nonsuit. The course which the defendant 
should have pursued, ought to have been to deny the 
plaintiff's right. ^ 

If a defendant in one plea claim to have water flow 
from a mill-stream to a ditch at all times, and in 
another plea claim the right only at the time of 
flashes, and the jury find the right in his favor at all 
times, the judge will discharge the jury as to the claim 
at the time of the flashes.^ 

One prescription cannot be pleaded against another, 
without a traverse; and a mistake in this respect is in 
some degree similar to that in the authority just cited. 
Where the plaintiff had set out a title in his declara- 
tion, the defendant, by his plea, set forth another pre- 
scription for the convenience of watering his cattle, 
and the plaintiff demurred generally. The plea was 
adjudged to be bad, because it neither confessed nor 
avoided the declaration, nor yet traversed the matter 
therein alleged.^ In this case, it was holden by the 
Court, that if, upon the general issue pleaded, it had 



* Brown v. Best, 1 Wilson's Rep. 174. 

• Drewett u. Sheard, 7 Car. & Payne, 465; and 32 Engl. Com. Law 
Rep. 585. 

' Murgatroid v. Law, Carth. 1 16. 
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been proved that the water did not always run to the 
plaintiff's house, but that it was usually dried up in 
the summer, or drank up by the defendant's cattle, 
the plaintiff would have failed in his prescription.^ It 
follows, then, that great accuracy is requisite in setting 
forth a prescription.^ 

6. Evidence. 

In an action for a nuisance committed to or by 
means of a watercourse, the plaintiff must prove his 
possession,^ or reversionary interest;^ and in the next 
place, he must prove the act or omission of the de- 
fendant, as stated in the declaration.^ 

The plaintiff has, moreover, to prove the damage 
resulting to his right; and here arises the question, 
whether proof of an abridgment of the means of exer- 
cising the right is sufficient, without evidence, to show 
that some positive damage has resulted to the plaintiff. 
In an action for the obstruction of a way to which the 
plaintiff was entitled, it was held to be sufficient to 
prove the obstruction, without showing that any spe- 
cial damage had been occasioned by it.^ But in Wil- 
liams V. Morland,'' the Court of King's Bench make a 
distinction, in this respect, between a way and a wa- 
tercourse. In the case of an action for the obstruction 



^ Murgatroid v. Law, Garth. 116. 

> Ibid. 

' See ante, p. 153 ; and 3 Starkie on Evidence, 988. 

^ See ante, p. 154 ; and Starkie, ut supra. 

* See ante, p. 154 ; and 3 Starkie, 99J. 

* Allen V. Ormond,8 East, 4. 
^ 2 B. & Cress. 908. 
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of a right of common, or of a way, the obstruction, it 
was admitted, was sufficient cause of action ; and the 
doing of any thing calculated to injure that right, was 
also considered to be a good ground of action. But, 
generally speaking, the Court thought, there must be a 
temporal loss or damage, accruing from the wrongful 
act of another, in order to entitle a party to maintain 
an action on the case Water, they thought, is of that 
peculiar nature, that it is not sufficient to allege in a 
declaration, that the defendant prevented the water 
from flowing to the plaintiff's premises; but the plain* 
tiff must state an actual damage, accruing from the 
want of the water. The mere right to use the water, 
(to use the words of Littledale, J.) **does not give a 
party such a property in the new water constantly 
coming, as to make the diversion, or obstruction, of 
the water, per se^ give any right of action.*' 

On the other hand, one of the reasons, assigned by 
Chancellor Kent, for granting an injunction against 
diverting a watercourse, was, that it must be painful 
to any one to be deprived, at once, of the enjoyment 
of the stream which he has been accustomed to see 
flow by the door of his dwelling.^ And it is fairly to 
be inferred from his opinion in this case, that he consi- 
dered the right to the water, in its natural state, to be 
a freehold right, that could not be invaded, whether 
the water were actually used by the party or not. It 
appears also by a very ancient case, that it was argued 
for the plaintiff, that the stream being the plaintiff's, 
the defendant could not divert it ; and the Court held, 
that an action had lain for diverting a stream, though 

' Gardner r. Trustees of Newburgb, 2 Johns. Ch. Rep. 162. 
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no mill had been erected.* That the law will imply 
damage, in all such cases, whether there be any actual 
damage or not, has, moreover, been held by the Su- 
preme Court of Pennsylvania.' 

It is believed to be a sound principle of law, that to 
constitute an injury, in any case, some damage must 
actually have resulted, or must be likely to ensue. As 
where a new market was erected near an ancient mar- 
ket, the owner of the latter, although he had sustained 
no real damage, could maintain his action on the ground 
that there was a possibility of damage.* The possible 
as well as the actual detriment, may, therefore, form a 
good ground of complaint, and be what is called the 
gist of an action. Lord Coke, it is true, in Mary's 
case,^ was of opinion, that a man could not sustain an 
action on the case for an injury to his right of common, 
without shewing that he had sustained an actual injury. 
But Gould, J. in the case of Wells v. Watling,^ said, 
that he always believed this opinion of Lord Coke to 
be a singular doctrine of his own, and no part of the 
judgment of the Court. In the case of Hobson, v. 
Todd, all the former cases on this subject were con- 



' Palmes v. Heblethwait, Skinnei-'s Rep. 65. In an ancient case for 
diverting a watercourse, Noy, of Lincoln's Inn, contended that there was 
no need of averring that the mill was ancient ; and he said there was a 
diversity between an action brought which draws the right to the mill in 
question, and a possessory action ; and for this diversity he cited 13 H. 
IV. and the Book of Entries, action sur U cast^ Molin numero 2 ; and so 
it had been adjudged. Pasch. 42 Eliz. Rott. 275, between Eden & 
Marsh. It was accordingly so resolved by the whole Court; and Dod- 
dridge, J. said that there was no need it should bo an ancient mill. 
Countess of Rutland, v. Bowler, Palmer, 290. See also ante note to 
p. 30. 

» Pastorius v, Fisher, 1 Rawle's Rep. 27. 
» Ld. Raym. 948. 

* 9 Rep. 112. 

• 2 Wm. Black. 1233. 
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sidered.^ This was an action on the case by one com- 
moner against another, for surcharging the common. 
The plaintiff proved the fact of the defendant's having 
surcharged : but it appearing in evidence that the 
plaintiff had also surcharged, to- a greater amount than 
the defendant, the plaintiff was non-suited. A rule 
was obtained to show cause why the non^suit should 
not be set aside, and a new trial granted ; because 
one tort could not be set off against another. BuUer^ 
J. '< It does not seem to me, that the plaintiff has 
sustained any very serious injury : but the question 
here is, whether or not the plaintiff be entitled to a 
verdict; the question relating to the damages is for 
the consideration of the jury. It has been said, by 
one of the counsel, that the plaintiff must prove a seri« 
ous injury, relying on the words of Mr. J. BlackstonC) 
in Wells v. Watling. But the expression used by that 
Judge, does not warrant such a construction ; for it 
must be taken with a reference to the case then before 
him, in which the plaintiff did not appear to have been 
much injured, for it did not appear that he was pos- 
sessed of a single beast which he could have put on 
the common. I lay, therefore^ that part of the argu- 
ment out of the question; for a small injury is so in- 
definite in its nature, that it affords no rule by which 
the mind can be guided. The only question then is, 
whether any injury has been done by the defendant to 
the plaintiff. If the defendant had turned the super- 
numerary cattle on the common by the license of the 
lord, I admit that the plaintiff could not have main- 
tained this action ; because the defendant would not 
have been a wrong doer : but here he is a wrong doer, 

II I I ■ liPJTii I II . I ■■ I .1 I I III . «. II I I . 1 I U I > ■ ■ I ^»a— i» 

' 4 T. R. 71. 
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and the plaintiff is entitled to an action without prov- 
ing any specific damage. There is also another 
ground on which this action may be supported^ which 
is, that the right has been injured : and if a commoner 
cannot sustain such an action as this, because his cat- 
tle had grass enough, he must permit a wrong doer, 
like the defendant, to gain a right by length of posses- 
sion." Grose, J. <*Iam not inclined to encourage 
this action on any other ground than that mentioned 
by my brother Buller, namely that if A infringe the 
right of common of B it is necessary that B should 
have A's right ascertained ; otherwise his wrongful 
act would, in process of time, become evidence of his 
right." And it was subsequently determined, in the 
case of Pindar v. Wadsworth,* that a commoner may 
maintain an action for an injury done to the common, 
though his proportion of the damage amount only to a 
farthing. 

The rule established by these cases is unquestiona-> 
biy applicable to the present subject ; and they cer-. 
tainly evince that the owners of the land through which 
a stream of water passes in its natural course, are un- 
der no obligation to prove a specific injury for a dimi- 
nution or detention of the water. That there exists a 
right, and that such right has been invaded, is sufficient. 
And if an action should be delayed until actual damage 
could be proved, the defendant, by repeated invasions, 
might himself acquire a title which could not be suc- 
cessfully opposed.^ 



} 2 East, 158. 

! So laid down by Wilde, J. in Bolivar Il^ap. Co. v, Neponset Man. 
Co. 16 Pick. (iMass.) Rep. 241 ; and so also by the Supreme Court of 
Maine, 3 Fairfield's (Maine) Rep, 407 ; so also by Supreme Court of New 
York, in Crooker v. Bragg, 10 Wend. (N. Y.) Rep. 260. See also Bald- 
win V. Calkins, 10 Wend. (N. Y.) Rep. 167. 
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Where the plaintiff complains of an hindrance to an 
acquired privilege of obstructing or diverting the water, 
it will be incumbent on him, unless he can show an 
express grant, to carry his evidence of the enjoyment 
of the privilege as far back as possible, in order to raise 
the presumption of right by grant.* It has been shown 
that, in general, the uninterrupted enjoyment of wa- 
ter, in any particular manner, for the period limited by 
the act of limitation for the right of entry upon land, is 
equivalent to a grant.® When a right is thus claimed, 
the evidence must go to show an exercise of the right 
by the occupier of the land to which it is represented 
as being appurtenant. The defendant, in answer, may 
show, that the use has been by mere favor, or any 
thing to counteract the effect which the enjoyment un- 
explained would produce.^ The defendant may show, 
in answer, that the enjoyment was by connivance or 
consent of one who has had only a temporary interest 
in the estate out of which the easement is claimed ; 
and this will avoid the right which might otherwise 
arise.^ 



" 1 Peake's Evidence, 294. 

• See ante, p. 61 . Belknap v. Trimble, 3 Paige's (N. Y.) Chan. Re{}. 
577. 

' See ante, chap. iii. sec. 3. The plaintiff, being possessed of a hoiise 
and land in E., had, for si^ty years, exercised rights of common in W. 
It appeared that this was done near the boundary of the two commons 
of W. and E., which lay open and uninclosed, and adjacent to each other; 
that the panics, exercising the right, did not, at the time, know the ^xacc 
boundary; and that the plaintiff had, on the previous inclosure of the 
common at E., obtained an allotment there in respect of his estate. Held, 
that it was properly lefl to the jury to say, whether the evidence was re- 
ferable to an exercise of the right in E., and a mistake of the boundary, 
or to an exercise of the right in W. Hetherington v. Vane, 4 B. & Aid. 
428. 

* See ante, chap. iii. sec. 4 ; and Wall t>. Nixon, 3 Smith's Rep. 316. 
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In an action for diverting a watercourse, a person 
claiming a right to the use of the water, is not admis- 
sible as a witness, to prove the course of the stream.^ 
But where the plaintiff, owner of a mill, carried on 
business in it in company with another person, and 
agreed to make a deduction in the rent, on account of 
back water, occasioned by the defendant's dam ; it 
was held, that in the action brought by the plaintiff to 
recover damages for the obstruction, such other per- 
son was not interested, and therefore was a competent 
witness.^ And in an action for obstructing the course 
of the water, by two grantors against the grantee, in 
which the construction of the deed came in question, 
it was held, that the other grantor was a competent 
witness to establish a collateral fact, as to the situation 
of the premises at the time of the grant.^ 

In an action for a nuisance in the erection of a mill- 
dam, which overflows the plaintiff's land, his declara^ 
tions, and those of any former owner of the land, made 
when he was the owner, respecting the defendant's 
right so to do, may be given in evidence, in proof of 
an executed license, which, as has been shown, is not 
countermandable.* 

A former judgment may be given in evidence. In 
an action for the continuance of a nuisance, it has been 
adjudged in Pennsylvania, that a verdict and judgment 
for the plaintiff in a former action, in which the same 
matter was in controversy between the parties, are 



' J ebb V. Povey, 1 Esp. Rep. 679. 

» Sumner v, Tileston, 7 Pick. Rep. 198. 

' Baker v. Sanderson, 3 Pick. Rep. 348. 

* McKeiiip V. Mclibenny, 4 Watts's (Penn.) Rep. 317. Se« anie, 
chap. iv. 
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conclusive evidence : And that the defendant had dis- 
covered new evidence, not in his power at a former 
trial, formed no exception to the rule at law or in 
equity. But in such action, the plaintiff, to avail him- 
self of this conclusiveness, must take care not to waive 
it by pleading; as, if he plead a license, and the plain- 
tiff does not, in his own replication, rely on the estop- 
pel of the former judgment, but replies, no license, the 
jury are not precluded from inquiring into the truth of 
the case.^ 

Sec. V. — Equitable Remedies. 

A Court of Equity, it is well established, has a con- 
current jurisdiction with Courts of Law in cases of 
private nuisances ; and in a number of instances an 
injunction has been granted to quiet parties in the en- 
joyment of water rights. The foundation of this juris- 
diction is the necessity of a preventive remedy, when 
great and immediate mischief would arise in the enjoy- 
ment of property. But the interference of a Court of 
Equity, in these and similar cases, rests upon the prin- 
ciple of a clear and certain right to the enjoyment of 
the subject in question, and an injurious interruption 
of that right, which upon just and equitable grounds 
should be prevented.^ 



» Kilheffer v. Herr, 17 S. & Rawle, 319. 

• Gardner V. Trustees of Newburgh, 2 Johns. Chan. Rep. 165; Van 
Bergen v. Van Bergen, 3 Johns. Chan. Rep. 282; Wingfield v. Cren- 
sham, 2 Hen. &Munf. 474; Bemist^.Upham, 13 Pick. (Mass.) Rep. 169; 
Boston Water Power Co. v. Worcester Rail Road Corp. 16 Pick. (Mass.) 
Rep. 543 ; Gates v. Btencoe, 1 Dana's (Ken.) Rep. 15 ; Belknap v. Trim- 
ble, 3 Paige's (N. Y.) Chan. Rep. 577; Smith ». Adanrjs, 6 Paige's (N.Y.) 
Chan. Rep. 435. For the principles upon which a Court of Equity 
proceeds, in interposing by injunction, between public conopanies, or in 
cases of apprehttided mischief or nuisance, see Ripon (Earl of) v. Hobart, 
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An injunction will be granted where the parties have 
ascertained their rights at law ; but the courts are un- 
willing to grant it before, unless where new works are 
in progress upon an old possession. Thus where a bill 
was brought, founded on the right of the Mayor of the 
city of London to supply Southwark with water, and 
an injunction was prayed against the defendant, to 
restrain him from raising engines, laying pipes, and 
breaking up the ground, to the injury of the plaintiff's 
right, the Court allowed the demurrer to the bill ; for 
the plaintiff should first try his legal remedy : and 
besides, this being a' monopoly, there would be a 
chance of bis failing at law.^ So, where the plaintiff 
brought his bill as lessee of an ancient mill, and pyrayed 
that the defendant might be decreed to pull down 
certain flood-gates, and other works which he had 
erected, and be restrained from erecting new, the 
party was referred to his remedy at law. In this case 
the works had been erected for the space of three 
years, and the Chancellor said, that the Court might 
have interposed by injunction, had there not been 
laches ; because these were new works upon an old 
possession ; and it might also be had if the party 
should commit a trespass after the trial. The demur- 
rer to the bill was then allowed.* 

In conformity to the above authorities, it has been 
held in the State of New York, that it must be a case 
of strong and imperious necessity, or the right pre- 



8 Eng. Con. Chan. Rep. 381. And a\eo for principles which guide the 
Court in cases of alleged irreparable mischief generally, see case between 
same parties, in same vol. p. 466. 

^ Whitechurch v. Hide, 3 Atk. Rep. 391 ; and see, to the same eflfect, 
Coalter v. Hunter, 4 Rand. Rep. 58. 

* Weller v. Smeaton, 1 Coxe's Rep. 102 ; S. C. 1 Bro. C. C. 572. 
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viously established at law, to entitle a party to the 
relief sought for; and that an injunction could not be 
granted in favor of a person whose mill, lately erected, 
is injured by the mill of another, previously existing.^ 
in another case, in the same State, the plaintiff had 
been in possession of a mill and vtraterworks, on the 
outlet of a lake, for above twenty years ; and the de- 
fendant, five years before the expiration of the twenty 
years, dug a tunnel, by which he drew off the water 
from the lake to his own mill, erected below, and 
thereby deprived the plaintiffof water sufficient for the 
use of his mill : It was held, that an injunction to re- 
strain the defendant from diverting the water of the 
lake, w^ould not be granted, until the right of the 
plaintiff was first established at law.^ 

There are cases on the other hand, in which an in- 
junction will be granted, without referring the applicant 
to his legal remedy. Thus it has been held, that 
after a long enjoyment of a watercourse through the 
ground of another, a grant will be presumed, unless 
disproved by the other side, and the plaintiff quieted 
in his enjoyment by injunction.^ In another early 
case, a plaintiff, who had been in possession, for a long 
time, of a watercourse, was quieted by injunction 
against the interruption of the defendant, who had. 
diverted it, although the plaintiff had not established 
his right at law ; and' the Court said that such bills 
were usual.* 

In Gardner v. Newburgh, the bill, in substance, 
stated, that the plaintiff was owner of a farm, through 

* Van Bergen t% Van Bergen, 3 Johns* Ch. Rep. 285}. 
" Reid V. Gifford, 6 Johns. Ch. Rep. 19. 

• Finch v. Resbridger, 2 Vern. 390. 
^ Bush t;. Western, Pre. Ch. 500. 
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which a stream of water had, from time immemorial, 
run ; that it supplied water to his brick-yard, distillery, 
and churning-mill, and to a mill-seat where he was 
about erecting a mill for grinding plaster of paris ; that 
the trustees of the village of Newburgh (the defend* 
ants) obtained an act of the legislature to enable them 
to supply the inhabitants of the village with water ; 
that the trustees threatened to divert the stream from 
the plaintiff's farm ; and the plaintiff, therefore, prayed 
an injunction to prevent the defendants from diverting 
the water. The injunction was granted, — Chancellor 
Kent, observing — '•In the application of the general 
doctrines of the Court to this case, it appiears to me 
to be proper and necessary that the preventive remedy 
be applied. There is no need, from what at present 
appears, of sending the plaintiff at law to have his 
title first established. His right to the use of the 
stream is one which has been immemorially enjoyed, 
and of which he is now in the actual possession. The 
trustees set up no other right to the stream, than what 
is derived from the authority of the statute; and if 
they are suffered to proceed and divert the stream, or 
the most essential part of it, the plaintiff would receive 
immediate and great injury, by the suspension of all 
those works upon his land which are set in operation 
by the water. In addition to this, he will Ibse the 
comfort and use of the stream, for farming and domes* 
tic purposes ; and besides, it must be painful, to any 
one, to be deprived, at once, of the enjoyment of a 
stream which he has been accustomed always to see 
flowing by the door of his dwelling."^ 

In a subsequent case in the Court of Chancery of 

^ Gardner v. Trustees of Newburgh, 2 Johns. Cb. Rep. 163* 
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the State of New York, it appear^ that the plaintiff^ 
had been for a long time sieised in fe^, and were in th^ 
undisputed possession of li^nd, with a watercourse ruQr 
ning through the same, upon which they had ^ills s 
and the defendants, by an artiiicial pbaoDel, diverted 
the water from its natural cpursie, A temporary 
injunction was granted; but upon an explanatory 
answer, positively deHyfiig the injury, th^ injunction 
was dissolved. The Court, in this case, expressly 
recognized the principle, that relief in equity is ipnly 
to be afforded in favor of a right which has lopg b^eii 
peaceably enjoyed.^ 

In a case before the Court of Errors of the Stat^ of 
New York, where there was an unlawful diversion of 
a stream of water from the mills of a party, it wa^ 
held to be a proper case for the allowance of a preliiQ'- 
inary injunction ; as the injury, if persisted in, might 
be irreparable.^ This decision aflBirmed the injunc- 
tion that had been granted in the Court below*^ 

An injunction was refused in the following case ia 
the Circuit Court of the United States, in New Jersey : 
The defendants having had the adverse possession, for 
twenty years, of certain water which had previously 
flowed into the plaintiff's mill-pond, which they had 
used, during that period, by means of an aqueduct for 
supplying water to a certain town, suffered it to go into 
disuse, in consequence of a decay of the logs of the 
aqueduct, for three years ; during which time the 
water again flowed into the plaintiff's pond. The 
defendants commenced the reconstruction of the aque- 



> Reid v. Gifford, 1 Hopk. Ch. Rep. 416: 
^ Case V. Haight, 3 Wend. Rep. 632. 
» Paige's Ch. Rep. 447. 
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duct, and thereupon the plaintiff applied for an injunc- 
tion ; and the same was refused, on the ground that 
twenty years' possession vested a complete title to 
the water in the defendants; which title was not im- 
paired by the three years' reflow of the water into 
the plaintiff's pond. Acquiescence, the Court held, by 
the plaintiff, or by those under whom he claimed, for 
a shorter period than twenty years, would be sufficient 
to induce a refusal of the injunction. The Court also 
doubted whether the case was the case of irreparable 
mischief, in which the extraordinary power prayed for 
would he exercised.* 

It has been held, by the Court of Appeals of Vir- 
ginia, that when a corporation claims a right, under 
the authority of the State, to abate a mill-dam, as a 
nuisance, ^because it obstructs the navigation of a 
stream ; and such abatement would produce great loss 
to the mill -owner, and great inconvenience to the pub- 
lic ; a Court of Equity has jurisdiction to prevent such 
abatement, and to preserve to the mill-owner his es- 
tablishment, until the question whether the mill-owner 
has or has not a right to keep up his dam, be decided. 
The inadequacy of the damages, which any jury could 
give to the mill-owner for the removal of his dam, it 
was also held, was a good ground for the interposition 
of equity.^ 

^ Haight V. Proprietors of Morris Aqueduct, 4 Wash. C. C. Rep. GO). 
^ Crenshaw v. Slate River Company, 6 Rand. Rep, 245. 
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CHAPTER VII. 

tllGHT OF FISHERt IN A WATERCOURSE. 

Sec. I. — Right of Fishery incident to the Riparian 

Ownership. 

We have reserved for a separate chapter the sub-* 
ject of fishery, with the view, in treating of it, to keep 
it distinct from the mere usufructuary right to the 
water. It will be seen, by referring to the first chap- 
ter, that where a person owns the whole of the soil 
over which a watercourse runs, in its natural course^ 
he alone is entitled to the use and profits of the water; 
and that where a person owns only the land upon one 
side of a watercourse, his interest in the soil, and his 
right to the water extends to the middle of the stream. 
Concomitant with this interest in the soil of the beds 
of watercourses, is an exclusive right of fishery ; so 
that the riparian proprietor, and he alone, is author- 
ized to take fish from any part of the stream included 
within his territorial limits.^ 

The opinion, pervading the minds of many people, 
that, in this country, the public may fish any where, 
is refuted by a case in the United States Circuit Court 
in Rhode Island, at the November term, 1828. The 



^ 2 Bla. Com. 39. Hilrg. Tract, dejure mansj &c. Hale, in the latter 
work, cites Baker v. Hercy, temp. £d. I. ; Owen v. Duncb, 2 Jac. B. R. ; 
3 Kent's Com. (last ed.) 411. And see the opinion of the Court in Gould 
V. James, 6 Cowen*s Rep. 369. Hart t^. Hill, 1 Whar. (Peon.) Rep. 124^ 
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action was trespass, for entering the plaintiff's close, 
partly covered with water, and taking fish from his 
pond. The principal question was, whether the plain- 
tiff had any property in the fish. The title of the 
plaintiff was under a lease of five hundred years, of a 
certain factory lot, and dam lot, " together with all 
the land which may be flowed by raising a dam seven 
feet high from the bed or bottom of the river." The 
Court said, that the lease having conveyed all the land 
under the pond, it passed the water and the fish there- 
in to the plaintiff, as incidents to the principal grant.^ 
In a case in Massachusetts, the defendant undertook 
to give evidence of a custom for all the inhabitants in 
the vicinity to take fish in the plaintiff's mill-pond ; 
and that the pond was merely an enlarg^metit of a na- 
tural stream. But the Court asserted, that there was 
no such general right as was^ suggested ; and as to the 
custom^ it might be sufficient to say, that, if it were 
legal and could be proved to exist, it would not be a 
defence Under the general isstife. But the custom pro- 
posed to be proved, was not one that could be sustain- 
ed in law, even if specially pleaded; for a Custom to 
take any thing from another's land, or for a profit a 
prendre, is not a lawful custom ; and if such a right be 
available at all, it must be set up by prescription, as 
belonging to some estate, and should be pleaded With 
a que estate.^ The Supreme Court of the same State, 



t 



Smith r. Miller, 5 Mason's Rep. 191. 

» Waters v, Lilly, 4 Pick. Rep. 145. It was thus decided, the Court 
said, in Gatewood's case, 6 Rep. 60 ; and Coke says, " Note reader the 
law in this general case well resolved,and no hook in the law is adjudged 
against it." And in the caseof Grimstead r. Marlow,(4 T. K. 718,) I^rd 
Kenyon says— "The law has been so settled ever since the time of Gote- 
wood's case." 
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upon another occasion, observed — ** One of the earli- 
est, and, it seems, the most frequently occurring sub- 
jects of legislation, his b^en t^iat of the fisheries in the 
numerous streams which communicate with the ocean 
in this Commonwealth. Though a source of support 
and profit to multitudes of people, it was found also to 
be a fruitful source of disorder and contention growing 
out of the conflicting rights of individuals, as well ^sof 
towns, which, by being owners of land, become owners 
of the banks of rivers, which afforded convenience for 
fishing* The regulations which have been deemed, 
from time to time, expedient, qualify and explain pri- 
vate right upon this subject ; but beyond these regula- 
tions the right of property, according to the principles 
of the common low^^is left unaffected."* 

The rule, that the right of fishery, within his terri- 
torial limits, belongs exclusively to the riparian owner, 
extends alike to great and to small streams. Thus, 
the owners of farms adjoining Connecticut river, above 
the flowing of the tide, have the exclusive right of fish- 
ery, opposite their farms, to the middle of the river ; 
though the public have an easement in the river, as a 
highway, for passing and repassing with every kind of 
water-craft.^ 

This right of fishery, growing out of an ownership 
of the soil, is subject to dower; that is, a woman may 
be endowed of one third part of the profits.' It would 
seem, however, that dower cannot properly be claimed 
in a fishery, unless it is attached to, or connected with 
lands, of which the* husband was seised ; and, there-^ 



^ Commonwealth v. Chapin, 5 Pick. Rep. 199. 

' Adams V. Pease, 2 Conn. Rep. 481. As to rivers that are public 
highways, see more particularly the next chapter. 
' Bac. Abr. Dower. 
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fore, in a fishery disunited with ownership of the soil, 
it is doubtful whether dower would arise. 

Where a fishery belongs to co-heirs, they shall have 
the second, third, or fourth fish, according to the num^ 
ber of persons entitled.^ 

In one case,^ it was moved, that ejectment does not 
lie for a fishery ; on which point the Court doubted ; 
but to avoid the question, the plaintiff released his 
damages, and the question was not agitated. 

Where a fishery is rented with the soil, it is a tene- 
ment within the meaning of the statute of 9 and 10 
William III. ch. xi. so as to entitle a person renting it, 
to a parochial settlement. And it seems a fishery, 
without the soil, would have the same effect. In the 
case where this point was determined, Mr. J. Ashurst 
laid it down as law, that a fishery is a tenement ; that 
trespass will lie for an injury to it; and that it may be 
recovered in ejectment.^ In this case, Buller, J. said, 
the fact of letting a fishery is sufficient, and we must 
presume the soil passed along with it ; but he was by 
no means ready to allow that if it had been any other 
kind of fishery it would not have given a settlement. 



Sec. 11. — Seperal Fishery. 

The exclusive right of fishery, we have just consid- 
ered as being identified with the property in the Soil, 
has been usually denominated a several fishery..^ There 
seems to have long been a contrariety of opinion, with 



' Bract. 2 b. c. xxxiv, 0. 1. 
* Cro. Jac. 146. 
' 1 T. R. 358. 
« Ibid. 
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respect to the point whether the ownership of the soil 
I covered with the water be essential to a several fish- 

ery. It would be attended with little use, to cite all 
the various precedents to which this question has given 
birth. The weight of authority is much in favor of the 
negative; and two modern writers,' who have consid- 
ered the question with much attention and acuteness, 
have arrived at the same conclusion, and have ex- 
pressed decided opinions that a right oHseveral fishery 
may exist independent of the soiL^ This is the doc- 
trine of Sir Edward Coke, who observes, that if a man 
be seised of a river, and by deed do grant a several 
fishery in the same, and maketh livery of seisin secun- 
dum formam charta-l the soil doth not pass, nor the 
water, for the grantor may take water thene, and if 
the river become dry, he may take the benefit of the 
soil; for there passed to the grantee but a particular 
restricted right, namely, a right only to fish, and the 
livery being made secundum formam charta, cannot 
enlarge the grant; but he may exclude the owner 
from fishing there, for he has departed with his inter- 
est therein.^ For the same reason, he says, if a man 
grant aquam suam the soil shall not pass, but the 
piscary within the water passeth therewith.^ And 
where, says Mr. Hargrave,^ is the inconsistency, in 
granting the sole right of fishing with a reservation of 



' Schultes on Aquatic Rights, and Woolrych on the Law of Waters, 
&c. The latter published in London as late as 1830. 

'And see, to the same effect, the authorities cited in Mr. Hargrave's 
Co. Litt. 122. a. n. 7. Mr. Woolrych (p. 88) cites a case as early as 46 
Ed. IlL 

• Co. Litt. 122. a. 

^ Ibid. 4. b. ; and so held in Jackson e;p dem, v. Halstead, 5 Cowen's 
Rep. 216. 

* Hargrave's Co. Litt ut supra. 
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the soil and its other profits ? Nor do we understand, 
he adds, why a several fishery should not exist without 
the soil, as well as a several pasture. Much confusion, 
it has been very happily suggested by Mr. Woolrych,* 
would be prevented, by calling the sole right of fish^ 
ery, growing out of the property in the soil, a ferrito- 
rial fishery ; and giving to that the name of several 
fishery, which is enjoyed exclusively by one individual. 

The exclusive right of fishing being incident to the 
ownership of the soil, it will be presumed, unless the 
contrary appear, that such right resides in the owner 
of the soil.^ Hence to an action of trespass for an 
injury to a right of several fishery, it is a good plea 
that the soil and freehold belong to the defendant. To 
this, however, the plaintiff may reply title to the sev- 
eral fishery, either by prescription or grant, thereby 
rebutting the presumption of the right of several fish- 
ery being still vested in the owner of the soil.^ A 
flitx'e modern case is cited by Mr. Woolrych,^ as prov- 
ing no more than what might readily be admitted; 
namely, that the ownership of a fishery will imply a 
property in the soil, without further explanation.^ 

To constitute a several fishery, it is requisite that 
the party claiming it should so far have the right of 
fishing, independently of all others, as that no person 
can have a co-extensive right with him in tb^ object 



* Woolrych, i4 supra. 

* AnoD. Lofl. 364. The owner of a several fishery, in ordinary cases, 
and where the terms of the grant are unknown, may be presumed to be 
the owner of the soil. Somerset (Duke of) o. Fogwe]!, 5 B. & Cress. 
875. Trespass lies by owner of several fishery. Hart v. Hill, 1 Whar. 
(Penn.) Rep. 124. 

* 13 Hen. VI. per Paslon, J. 

* Woolrych on the Law of Waters, &c, 92, 95. 
^ Rex 0. Old Arlesford, 1 T. R, 358. 
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claimed But a partial independent right in another, 
or a limited liberty, does not derogate from the right 
of the genera] owner.^ A several fishery, says Mr. 
Woolrych, is, as its name imports, an exclusive pro- 
perty.^ Not but that the territorial owner, or his gran- 
tee, or lessee, may give permission to another person 
to fish, and yet preserve the several fishery. An 
owner of the above description would still remain 
seised of his orrginal estate or right ; and he would 
be the several proprietor, although he should suffer a 
stranger to use a co-extensive right with him.^ 



Sec. III. — Free Fishery. 

A free fishery has been defined by Sir William 
Blackstone to be an exclusive right of fishing in a pub- 
lic river ; and he says it is a royal franchise, and is 
considered as such in all countries where the feudal 
polity has prevailed : though the making sucfai grants, 
and by that means, appropriating, what it seems un- 
natural to restrain, the use of running water, was pro- 
hibited for the future by Magna Charta.^ The same 
writer distinguishes it from a several fishery, by con- 
necting the latter with the ownership of the soil ; and 
from a common of fishery, because it is an exclusive 



' Seymour v. Lord Courtenay, 5 Burr. Rep. 2814.' 

* Woo\rychf ut supra. 

» 2 Bla. Com. 34. « In this country," says the late Ch. J. Swift, "any 
State has the power of granting this right, though it is an abridgment of 
the common rights of the people. And as it may be granted, it may be 
prescribed for. In England, such prescription must be founded on im- 
memorial useand occupation, and is not like prescribing for an easement 
in the freehold of an individual. In this country, there has been no de- 
cision as to the length of time. 1 SwilVs Dig. 110. 

24 
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right, while the coromoD is not ; and then he adds, 
that a man has a property in the fish before they are 
caught, which is not the case in a common of piscary. 
" To consider such right," he proceeds, ** as origin- 
ally a flower of the prerogative, till restrained by 
Magna Charta, and derived by royal grant (previous 
to the reign of Richard I.) to such as now claim it by 
prescription ; and to distinguish it, as we have done, 
from a several and a common of fishery ; may remove 
some difficulties, in respect to this matter, with which 
our books are embarrassed." Upon this illustration, 
Mr. Hargrave has bestowed the following comment : 
*^ Though for the sake of distinction, it might be more 
convenient to appropriate free fishery to the franchise 
of fishing in public rivers, by derivation from the 
crown ; and though, in other countries, it may be so 
considered ; yet, from the language of our books, it 
seems as if our law practice had extended this kind of 
fishery to all streams, whether public or private ; nei- 
ther the register nor the books professing any discrim- 
ination.'' ^ 

Blackstone admits, that there are not wanting re- 
spectable authorities which maintain that a free fishery 
implies no exclusive right, but is synonymous with 
common of fishery. Mr. Hargrave considers them as 
convertible terms, and synonymous with each other in 
regard to their privileges. Mr. Woolrych says, that 
sometimes a free fishery is confounded with a several, 
sometimes said to be synonymous with common, some- 
times treated as distinct from either; and again, we 
find it mentioned as a royal franchise. Yet, notwith- 
standing the diversity of opinions, and the discrepancy 

> Pfote to Co, Litt, 122, a. 
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of authorities, he thinks that to consider free fishery 
as the same with common of fishery, will be a reason- 
able as well as a legal conclusion.^ We may add, 
that the doctrine that a free fishery is not an exclusive 
fishery^ has been adopted by the Supreme Court of 
Massachusetts.^ 



Sec. IV. — Common of Fishery. 

To what has been said, in the two preceding sec- 
tions, there is but little to be added concerning common 
of fishery. We have endeavored to show that it is the 
same as free fishery. On the strength of the various 
English authorities, according to Mr. Schultes, it must 
appear plain and unquestionable, that libera piscaria 
and communia piscaria are the same ; and they are 
mentioned, he asserts, in the old authors indiscrimi- 
nately, without signifying any essential difference.^ 
All the judges, he says, in the case of Carter v. Mur- 
cot,* were of this opinion. Mr. J. Eyre entertained 
the like opinion ;* and in Seymour v. Courtenay ® it 
was held, that where one has a co-extensive right of 
fishing with another, (which, by legal construction^ 
implies a common of fishery) it is a free fishery. 

In a case in Massachusetts,'' as lately as the year 



' Woolrych on the Law of Waters, &c. 97« 

• Melvin v. Whiting, 7 Pick. Rep. 79. 

^ Schultes on Aquatic Rights, 67. Mr. Woolrych is clearly of the 
same opinion. Woolrych on the Law of Waters, &c. lOJ. 

• Carter v. Murcot, 4 Burr. Kep. 2162. 
s Smith V. Kemp, 2 Salk. 637. 

• Seymour v. Lord Courtenay, 5 Burr. Rep. 2816. 

^ Melvin v. Whiting, 7 Pick. Rep. 79. This was an action on the caSe for 
the destruction of the plaintiff's several fishery. The defendant pleaded 
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1828, the Court adopted the opinion that a free fish- 
ery is only a common of fishery, as most agreeable to 
authority, and as the most conformable to the popular 
sense of the term " free fishery" in this country. 

Mr. Schultes says, in regard to things or liberties 
mentioned as common, where they relate to or are 
exercised by a community, that expression applies to 
the individual use of every person comprising that 
community; and therefore common use and public use, 
in this respect are the same. It is to be observed, 
however, he adds, that although a public right, namely, 
the right of fishing in a public water, may be common, 
yet it does not hold, e converso^ that a right exercisa- 
ble in common in a private fishery, is public; because, 
in the one case, it is unrestrainable and universal ; in 
the other case, it may extend only to a few indi- 
viduals.^ 



the geDeral issue, and soil and freehold in himself. The plaintiff claimed 
the fishery by pri'scriptioo. To support his title, he offered in evidence 
tlie record of a judgment in a former action between the same parties, re- 
specting ih« fishery at the same place, in which Melvin was dofendnnt 
and Whiting was plaintiff; which was admitted without objection. That 
was nn action of trespah'S, in which it was alleged that Melvin entered the 
close of Whiting, covered with water, and there took fish. Melvin plead- 
ed that he was seised in fee of land on the bank of the river, and that bo 
bad, by prescription, a free fishery in the fishery mentioned in Whiting's 
declaration, in which fishery be (Melvin,) and all those whose estate be 
bad, fished, and still of right ought*to fish, at his or their free will and 
pleasure. Issue was taken on these allegations; and the jury found that 
Melvin, and all those whose estate, &c., have been used and accustomed 
to fish in the fishery at their free will and pleasure, and that Melvin still of 
right might ^sh in the fishery. 

^ Schultes on Aquatic Rights, 68. 
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Sec.V. — Right of Fishery as derived from Special Grants. 

From the foregoing authorities it may be inferred, 
that property in a watercourse, as derived from the 
ownership of the land, may be subjected to every kind 
of restriction by convention and agreement.* It has 
been very properly asserted, that it is agreeable to 
natural reason, that where a man has an absolute pro- 
perty in a private river, which he necessarily must 
have, if he be owner of the estates on each side, he 
should have the liberty of using it according to his in- 
clination ;^ and the most ancient common law authori- 
ties are cited in support of this position.^ Hence, he 
may grant the soil covered with water to one for the 
purpose of a mill, reserving the right to fish. To an- 
other he may grant the entire territorial right of fishing 
on his own estate, reserving the soil, which would give 
the grantee an exclusive or several fishery, without 
ownership of soil. Or, he may grant a privilege to 
fish to several persons, and then they would have a 
fi'ee fishery with him, and his ownership of the soi! 
would not control their right. Or, be may grant the 
soil to one of them, having such free fishery in com- 
mon with others, and yet by this means the fishery of 
the others would not be destroyed, though the former 
right of fishing of the grantee might be merged by 
such acquisition.'^ So one having the absolute property 
on one side of a river, may grant a free fishing in h\9 



* And sach is the conclusion of Mr. Schultes, ut supra, p. 90. 

* Ibid. 

' Bract, lib. 4, ch. xxviii.; and ibid. lib. 2, ch. xix. s. 4 ; 46 Ed. HL 
pi. 21. 

* Schultes, vi supra, 91. 
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own water, to his neighbor on the opposite side,* by 
which tneans his neighbor would have his own predial 
or territorial fishing, and a free fishing in the same 
river ; the one being a liberty originally coincident 
with his estate, and the other a right or service due 
from another estate. Again, continues Mr. Schultes, 
a man having one side of the stream, may grant an 
exclusive right to fish to another, and his opposite 
neighbor might grant a freedom to fish to the same 
person ; and by this means, the grantee would have a 
free fishery and a several fishery in the same river 
within their respective limits.^ To illustrate— says 
the author just referred to— still further Bract on, in 
treating of nuisances, says, that if any one shall estab- 
lish a fishery or a pool, having lands on either side of 
the water, when his estate is free on every side, and 
owes no service to the neighboring estate above or 
below it, (although such a thing may be of some dam** 
age to his neighbor) yet it shall not be accounted 
injurious, unless it affect the public utility.^ 

It has been held, in one case, that the river and all 
the profits of it may belong to one person, and the 
soil and ferry to another.^ And in a subsequent case, 
in Great Britain, it was held, that the soil of the river 
Thames is in the King, and the Mayor is conservator 
of the river, and it is common to all fishermen ; and 
therefore there is no such contradiction betwixt the 
soil being in one, and yet the river common for all 
fishers.^ 

* Skinner's Rep. 667. 

' Schultes, %jU supra. And see ante chap. ii. sec. 2 ; and Melvin v. 
Whiting, 7 Pick. Rep. 79; and Gould w. James, 6 Cowen, 369. 
' Bract, lib. 4. ch. xlir. 

* Inhabitants of Ipswich v. Browne, Saville's Rep. case, 48. 

^ 1 Mod. Rep. 195 ; and see also Holt's Rep. 499. In like manner 
other territorial rights may exist by grant and coustitutioo. Thus a pre- 
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Sec. VI. — User of Private Fisheries. 

The owner of a fishery may lawfully use netSy as by 
setting a seine^ for the purpose of taking fish ;^ but the 
nets must be such as will not injure the rights of other 
persons.^ Upon most occasions, a man may use any 
nets, according to his pleasure, in his several fishery ; 
but if he allow another to participate in his property, 
he cannot be justified in taking the fish with such en- 
gines as would leave no fish for his grantee, because 
the principle is sic utere tuo ut alienum non Icedas.^ 
With respect to a common of fishery, in England, we 
are told, the user of nets must be regulated according 
to the custom of the manor. In some manors, the net 
is employed at certain seasons, for the purpose of 
taking fish ; and it would be clearly incompetent for 
some commoners to drag with instruments of a greater 
depth than customary, whilst their neighbors were 
content with the usual manner of obtaining the com- 
monable profit.^ 

With respect to the quantity of fish which may be 
taken, it is clear, as will be seen by the first section 
of this chapter, that where the proprietor has an ex- 



scription for sole and several pasture at all times, so as to exclude the 
lord of the soil from feeding, is good ; although an entire exclusion, for 
all purposes, from the soil, is void ; because such prescription does not 
exclude the lord of the profits, for he shall have mines, trees, and other 
things. Bac. Abr. 621. And a service, to exclude the lord of the soil 
from depasturing his own cattle, may be made by specific contract, ac- 
cording to Braoton, (lib. 4, ch. vi. s. 1.) 

^ Commonwealth v. Ruggles, 10 Mass. Rep. 391. Commonwealth v. 
Chapin, 5 Pick. Rep. 199. 

• Ibid. 

' Woolrych on the Law of Waters, &c. 132. 

* Ibid. 
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elusive right, the number must be unrestricted ; but if 
there be a special grant, by the proprietor, of a right 
to fish, the extent of such right will depend upon the 
terms of the grant.' As a general principle, the right 
cannot be so exercised as to injure a similar right be- 
longing to another person. It is, says Mr. Woolrych, 
most consistent with the origin of the grant, that a 
commoner should take a reasonable supply only; 
because it is understood, that such a common enures 
to the sustenance of his family, and that its produce 
may not be appropriated to any other purpose.* 



Sec. VII. — Obstruction of the Passage of Fish. 

Even the exclusive right of fishery in rivers not 
navigable, is subject to a reasonable qualification, in 
order to protect the rights of others, who have a sim- 
ilar interest, but might lose all advantage from it, if 
their neighbors below them could with impunity 
wholly impede the passage of fish. This restriction 
is founded upon that universal principle of every just 
code of laws. Sic utere tuo vi alienum non IcBdas. Upon 
this principle the right of fishery is limited to the 
taking of fish, and does not carry with it the right to 
hinder the passing of them above, that other owners 
inay be prevented from enjoying a similar privilege.^ 



* See the Bection next preceding. 

* Woolrych, ui supra. 

* To this effect was the opinion of Parker, C. J. in ComtnonweaUh v. 
Chspin, 5 Pick. Rep. 199. The common law, the Court in this case 
^how, has heen essentially altered in Massachusetts by successive legisla- 
tive acts, from the earliest settlement of the country, as well under the 
colonial and provincial, as under the present form of government And 
|he rights of tbe citizens of the Commonwealth, as well as to the peoal-* 
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And the passage of fish into lakes and ponds, cannot 
legally be obstructed by any riparian owner.^ 



tiei to which they may be subject, are to be determined by the efEbct^ 
and according to the form of this legislation, rather than by the ancient 
common law. The Court proceed to say — "By Prov. St. 8 Ann. c. iii. 
all persons are prohibited from placing in or across rivers or streams, any 
fixed implement or machine by which the free passage of fieh may be 
obstructed. And by Prov. St. 15 Geo. II. c. vi. it is required of those 
who build dams across streams or rivers, to keep open, during a certain 
period, sluiceways or passages for the fish to pass through. These stat- 
utes assert the right of the public to regulate the mode of talcing fish even 
in private or several fisheries, and they also, by implication, recognize 
the right of proprietors to erect dams and other works on rivers or their 
banks, provided a passage is left through them at certain portions of the 
year for the escape of the fish. 

" By the St. 8 Ann. above cited, the erection of certain obstructions is 
declared to be a nuisance, and by a particular process, therein specified, 
such obstructions are to be abated ; but those obstructions are not dams 
erected for permanent use, but hedges, wears, fishgarths, stakes, and 
kiddles, which, though not permanent, may occasion an entire interrup- 
tion of the passage of fish ; and there is a special exception of dams 
erected for the use of mills. But by St. 15 Geo. II. there is an implied 
grant or recognition of the rights of .proprietors to erect and maintain 
dams, provided they secure a passage for the fish, by sluices, &c. during 
the season when they are accustomed to ascend the streams. This legis- 
lative provision, though altering, is not cootrary to the common law, for 
by that the proprietors of banks might make such obstructions as were 
necessary to the taking of fish, leaving room enough for some of them 
to escape and ascend the streams. The statute only ascertains the mode 
in which this restriction shall be enforced, and provides the penalty for 
neglecting or violating it. But it is plain that the mere erecting or con- 
tinuing a dam whereby fish may be obstructed, is no longer an ofience, 
for that would be committed by any erection, however necessary for any 
profitable use of the fishery. The ofience consists only in having a dam 
without providing a convenient passage for the fish during two or three 
months in the year ; and the remedy, where this requisition is not ob- 
served, is totally different from that which exists at common law for a 
nuisance. Instead of abating a dam which is found to be deficient, the 
statute provides a pecuniary mulct, and gives power to certain municipal 
officers to supervise the public interests, and see to the execution of the 
law. It follows,- we think, clearly, that an indictment, as at common law 
for a nuisance, cannot be maintained ; but that if the dam should be 
continued without opening through it, at the proper season, a passage- 

' Commonwealth v. Chapin, 5 Pick. Rep. 199. 

25 
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In the early periods of the history of the common 
law, all obstructions in rivers were reprobated, and 
were prohibited by the terms of Magna Charta, and 
many subsequent statutes. The statute' of Henry IV. 
ch. xi. for example, after reciting that by impediments 
and obstructions in rivers, jthe passage of ships and 
boats is disturbed, &c., adds, ** and also the young fry 
offish destroyed, and against reason wasted." In the 
19 Jac. I., in the Court of the Duchy at Westminster, 
there was a case respecting a wear in the river Wye ; 
when the commissioners of sewers caused a jury to be 
impannelled and sworn, who gave a verdict that the 
said wear was the cause of the scarcity, dearness, and 
want of salmon and other fish within the said river, 
and that the same was a great abuse, wrong, enormity 
and annoyance to the whole country. Whereupon it 
was decreed by the commissioners, that as it appeared 
by the said verdict of the jurors, and by their own 
view, that the said wear was to the destruction of the 
fish, the said wear should be overthrown, and that the 
timber and stone thereof should be removed.^ The 
stells erected in the river Jiden, (whereby all the fish 
were stopped in their passage up the river) were pro- 
nounced, in the King's Bench, to be illegal.^ 

And if the owner of an estate, by virtue of an an- 
cient deed, has a right to have a wear in a river for the 



way for the fish, the proprietors will be subject to the penalty provided 
by statute." 

See also the following decisions ;—Stoughton v. Baker, 4 Mass. Rep, 
522 ; Burnham v. Welister, 5 Mass. Rep. 266 ; Nickerson v. Bracket, 10 
JWass. Rep. 212 ; Commonwealth v. M'Curdy, 5 Mass. Rep. 324 ; Vinton 
V. Welsh, 9 Pick. Rep. 87. 

» Callis, 263, 

» Weld V. Hornby, 7 Eaat, 195, 
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purpose of taking fish, and it appears that such wear 
was heretofore made of brushwood, through which it is 
possible for the fish to escape into the upper part of 
the stream, he cannot afterwards convert it into a 
stone wear, whereby the passage of fish is prevented.' 

In this country, the statute books of almost all the 
States show the solicitude of the Legislature to pre- 
serve a free passage for the fish, especially in those 
rivers which are annually visited by fish from the 
ocean. 

The right to build dams, however, for the use of 
mills, is, under certain implied limitations, aoknow- 
ledged. One of these limitations is to protect the en* 
joyment of a fishery. And a dam must be so con- 
structed, that the fish shall not be interrupted in their 
passage. Every owner of a mill, therefore, holds it 
subject to the limitation, that a sufficient and reasona- 
ble passage-way shall be reserved for the fish. And 
as this limitation is a public benefit, it is not extin- 
guished by any inattention or neglect in compelling 
the owner to comply with it.^ 

The inquest taken on a writ of ad quad damnum^ in 
Kentucky, for flowing land by means of a dam, must 
ascertain whether or not fish would be obstructed ; 
and in case they are, permission to build the dam will 
be denied.^ 

It was judicially held, in Massachusetts, that the 
setting of a seine, for the purpose of taking fish, is not 
such an obstruction as will make the party liable.^ 



> 'Weld V. Hornby, 7 East, 195. 

' Town of Stougbton, &c. v. Baker, &c. 4 Mass. Rep. 522. 

' Eubank v. Pence, 5 Littell's (Ken.) Rep. 338. 

* Commonwealth V. Ruggles, 10 Mass. Rep. 391. The setting of seines. 
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But it has been said, that he who has the several 
fishery in a water, shall have an action on the case 
against him who erects a dye-house, or any other nui* 
sance, by which the profits of the fishing is injured.^ 
So again, the causing a superfluity of water to drown 
or overflow a fishery, is a plain obstruction, and pun- 
ishable by an action of trespass.^ 

In the Supreme Court of the State of New York, it 
appeared, that, in 1784, the country through which a 
river called the Saranac runs, was wild and uninbabit-o 
ed ; and a patent for a tract of land was in that year 
granted, bounded on the east by lake Champlain, and 
extending west on both sides of said river, and being 
seven miles square. The patent contained no other 
exception or reservation except those of ** all mines of 
gold and silver, salt lakes, springs and mines of salt, 
and carrying-places upon any water communication, 
which may be found or contained within the limits of 
the said land, &c/' It was admitted, that the defend- 
ants acquired a regular title to the mill property, with 
its appurtenances, including the dam, pond, and the 
land on both sides of the Saranac, under this patent. 
The first dam erected by the patentee was in 1785 or 
1786 ; and at that time there were but two or three 
inhabitants above the dam. The patentee exercised 
exclusive acts of ownership over the river and its wa- 
ters, where the mill-dam and pond were, from the 
the time the first dam was erected, and the subsequent 
possessors imder him continued to exercise the same 



within certain limits, and for certain tinaes, may be prevented by an act 
of the Legislature. Chalker v. Dickaoon, 1 Cono. Rep. 510. 

» 17 Ed. III. 9, pi. 31. ' 

* 3Ro. Ab.142. 
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ownership. Before the above-mentioned dam was 
erected, salmon were seen in the upper part of the 
river ; and after it was built, many salmon were caught 
at the foot of the dam, but none above it. In 1797, 
the old dam was taken away, and a new one erected 
below it. In 1801, in conformity to a statute, a sluice* 
way or slope was erected, for the purpose of enabling 
the salmon to ascend the dam to the river above ; but, 
on account of the shallowness of the water, they were 
never able to ascend ; and the number which used to 
appear had greatly diminished. The Court held, that 
as there was no reservation of the river, nor any re* 
striction of the use of it, expressed in the grant, the 
whole river, within the bound's of the patent, passed to 
the patentee as his exclusive property ; and therelbr^ 
that he was not liable for the erection of his dam, 
either at common law or under any statute for the pre* 
servation and passage of fish in certain waters^ And 
that such statutes should be construed with an implied 
exception of such streams (not being navigable) as bad 
been fully and absolutely granted by the State, with* 
out any reservation or limitation in the use of them ; 
and that, so far as they affected the rights of the pa- 
tentee, and his assigns, to the absolute and exclusive 
enjoyment of so much of the river as was included in 
the patent, such statutes impaired the obligation of oon-^ 
tracts, and were, therefore, unconstitutional and void.^ 
It has been adjudged in Pennsylvania, that the own- 
er of land fronting upon the river Schuylkill, above 
tide-water, who had the exclusive right of drawing 
seines on his own land, was not entitled to damages. 



^ The People v, Piatt, 17 Johns. Rep. 195 ; and see Crenshaw v. Slate 
River Company, 6 Rand. Rep. 245. 
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under the act incorporating the Schuylkill Navigation 
Company, for an injury sustained in consequence of 
the erection of a dam across the river, by the said 
Company, by reason of which, shad and herring were 
hindered from passing up the river. The plaintiff, the 
Court unanimously considered, had suffered no injury 
intended to be compensated by the act of the Legisla- 
ture.^ 

Where it is provided by statute, that a town may 
regulate the fishery in a river passing through it, and 
appoint a committee to enforce the regulations and 
prosecute all violations of them, and gives a penalty 
against the owners of dams on the river if they do not 
keep sufficient passage-ways open for fish, the penalty 
to be recovered, one third for the use of the ihformer, 
and two thirds to the use of the town ; the committee 
cannot maintain an action for such penalty in their own 
names for the use of the town.^ 

An indictment at common law will not lie for a nui- 
sance, in obstructing the passage of fish, in a river not 
navigable.^ 



^ Shrunk v, Schuylkill Navigation Company, 14 S. & Rawle, 7]. 

' Commonwealth v. Chapin, 5 Pick. Rep. 199. 

' Vinton v. Welsh, 9 Pick. Rep. 87. As to what rivere ar^ and are 
not navigable, see the next chapter, sec. 2. 
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CHAPTER VIII. 

OP SUCH WATERCOURSES AS ARE SUBJECT TO PUBLIC 

USE. 

Sec. I. — When a Watercourse is a Public Highway. 

Though all fresh rivers, where there is no flow of 
the tide, are in point of property, j^rma/ada, private, 
they may be of public interest, and belong to the peo- 
ple in general as public highways.^ Rivers of public 
use in the transportation of property, are of this class ; 
and, being subservient to commerce, have, by general 
consent, and by the well-settled doctrine of the Eng- 
lish common law, been considered as things of common 
right. 

The excellent treatise of Sir Matthew Hale, just re- 
ferred to at the bottom, has been universally regarded 
as of high authority on this subject. It also defines, 
with much precision, what constitutes a public river, 
and illustrates, with uncommon perspicuity, the dis- 
tinction between such rivers as are exclusively private 
and those in which the community have an interest. 
The doctrine laid down in this treatise is, that fresh 
rivers, of what kind soever, do, of common right, be- 
long to the owners of the adjacent soil ; but that such 
rivers, as well as those which ebb and flow, may be 
under the servitude of the public interest. That is to 

^ Uarg. Tracts, Dejure tnaris, &c. 
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say, they may be of public use for the carriage of boats, 
&c., and, in this sense, may be considered public high- 
ways by water. Thus — adds our author — the Wye, 
Severn, Thames, &c., as well above as below the 
flowing of the tide, and as well in the parts where they 
are of private as of public property, are public rivers, 
juris publici ; and nuisances and impediments therein 
are liable to be punished by indictment. They are 
called public rivers, not in reference to the property of 
the river ; for that is in the individuals who own the 
soil ;^ but in reference only to the public use.^ This 
is the true and just rule which harmonizes private 
right with public interest. 

A more perfect regulation on this subject perhaps 
could not be devised. It effectually secures common 
rights, so far as the public interest requires ; affords a 
proper line of demarcation between them and private 
rights ; and promotes the grand ends of civil society, 
and the peace and security of individuals, by pursuing 
the wise and useful maxim of assigning to every thing 
capable of ownership a legal and determinate owner.^ 

The territory of the United States is particularly 
distinguished for such rivers as are capable of being 
held and enjoyed as private property, and which, at 
the same time, are public highvi^ays. In the latter 
view they have been of infinite utility to the country. 
They afford a comparatively cheap communication 



^ See chap. i. sec. 1 and 2. 

* Royal Fishery in the river Baune, (case of], Davie's Rep. 152 ; Cal- 
lison Sewers, 78; Carter v. Murcot, 4 Rurr. 2163; Sarapson v. Seavy, 8 
Groen. (Maine) Rep. 138; People v. Canal Appraisers, 13 Wend. (N. Y.) 
Rep. 355. 

' Adams v. Pease, 2 Conn. Rep. 48. 
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between our maritime cities and fbe rapidly growing 
country of our yast interior; thereby imparting energy 
to the enterprising genius of our population ; trans- 
forming deserts and forests into cultivated fields, flour- 
ishing settlements, and opulent cities. In moat cases, 
it is believed, the navigation of these important rivers 
is regulated by statutory provisions ; but to obstruct 
their public use, is, by the common law, a public nui- 
sance.^ That part of the river Connecticut which is as 
high up from the mouth as the State of New Hamp- 
shire,, it has been adjudged in that State, is, after hav- 
ing long been used by the public for the purpose of 
boating and transporting rafts, a public highway.^ 

The Potomac is a navigable stream, or a part of the * 
jus publicum ; and any obstruction to its navigation 
would, upon the most established principles, be a pub- 
lic nuisance.^ 

The river Mbsissippi is preeminently an open high- 
way, and upon principles of international law, the right 
of passage in it, by a citizen of one State, within the 
jurisdiction of another, is classed among imperfect 



' See Palmer v. Aflulligan, 3 Caiiie's Rep. 307 ; Shaw v. Crawford, TO 
JTohnd. Rep. '-236; People r. Piatt, 17 JohttA. Re]f. J51 ; Hooker v. Cum- 
mingSy 20 Johiw. R«p. 90 ; Canal Coinmissioners v. People, 5 Wend. 
Rep. 423; Jennings, ex partHf 6 Cowen's Kep. 518 ; Commonwealth v. 
Shaw, 14 S^ & Rawle, 9 ; Mead v. Fiaynes, 3 Rand. Rep. 33 ; Hays r. 
Bowman, 1 Rand. Hep. 417; Berry tf. Carle, 3 Greenlear*8 Rep. 269; 
Adam'a v. Pease, 2 Conn. R«p. 481 ; Commonwealth v. Chapin, 5 Pick. 
Rep. 199; Criswell r. Clugh, 2 Walt's (Penn.) Rep. 330; Simpson r. 
Seavey, 8 Green. (Maine) Rep. IS8 ; Hart v. Mayor of Albany, 9 Wend. 
(N. V.) Rep. 571; Lehigh Bridge Co. v. Lehigh Coal and Nav. Co. 4 
Rawle's (Penn.) Rep. 9 ; Canal Commissioners v. Canal Appraisers^ 5 
Wend. (N.Y4 423. 

« Scott V. Wilson, 3 N. H. Rep. 321. 

' Georgetown (City of,) v. Alexandris Canal Co. 12 Peters's (U. S. Ct) 
Rep. 91. 

26 
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rights. But the right was made perfect by the Con- 
stitution of the United States, which provides that the 
citizens of each State shall be entitled |o the privileges 
and immunities of the several States.^ 

In Great Britain, this right of the public to navigate 
a public navigable river, is paramount to any right of 
property in the Crown, which never had the power to 
grant a weir so as to obstruct the public navigation,^. 

If a person, at his own expense, make his own pri-. 
vate river navigable, by artificial means, as by locks, 
or by uniting other waters, it does not thereby become 
public. It is otherwise, however, if the improvement 
has been made by public authority ; or if, for a long 
continuance of time, it has been freely devoted to the 
public use.^ 

It was laid down, in a case in the Court of Errors 
of New York, by Chancellor Walworth, that the State 
has not the right, without making compensation, to 
destroy the property of individuals, situate upon rivers 
above tide waters, in making waters navigable which 
are not so by nature ; or in appropriating such waters 
to the public use, by artificial erections and improve- 
pients.^ 

In a case in the Court of Appeals of Virginia, in the 
year 1828, the plaintiflFs were the owners of a mill on 
Slate river ; and the defendants were the ** Trustees 
of the Slate river,'' formed into a corporation for the 
purpose of improving the navigation of the river. The 

•■- ' ■— ^^^^^^-^^ ■ ■ ■■ ■■■ I ■ ™ ■■— ■■■■■ I I ■■■■■»^ ■■■■■»■■■ 

^ Per Oatron, Oh. J., in Corporation of Memphis v, Overton, 3 Yerg. 
(Tenn.) Rep. 389. 

* Williams v, Wilcox, in Queen's Bench, 1838 ; cited in Anaer. Jurist 
for October, 1839. 

* Harg. Tract. Dejuremarisy &c. 

i Canal CommissioDers v. People, 5 Wend. Rep. 423. 
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act of incorporation directed, among other things, that 
the owners of mills on the river, shall, within six 
months after navigation shall have been completed to 
their mills, erect good and sufficient locks through 
their dams, so as to furnish a safe and expeditious pas- 
sage for loaded boats up and down the river, &c. It 
was further enacted, that if any owner of a mill should 
fail to build such a lock, within eighteen months, his 
dam is declared a nuisance, and shall be abated ; and 
the Trustees were empowered to clear it away, at the 
cost of the owner. The Trustees gave notice, under 
the act, to the plaintiffs, that navigation had been com- 
pleted to their mills, and required them to erect locks 
agreeably to the requisitions of the act. Against this 
proceeding the plaintiffs protested, as unconstitutional. 
It was held, that such abatement might be prevented 
in equity ; and the establishment of the mill-owner 
might be preserved, until the question, whether he 
had or had not a right to keep up the dam, be decided. 
The grant of a right to erect a mill, under the precau- 
tionary proceeding provided by statute,^ was held to 
be a perfect one ; and that it vested in the grantee all 
the public right to the stream, or so much thereof as 
was necessary to the full enjoyment of the mill erected 
under the statute.^ 

In England, a person may, by license from the 
King, raise locks upon a public river, flowing through 
bis own land, for the advantage of the navigation ; and 
the owners of barges, passing through the same, are 
under obligation to pay such toll as the Privy Council 
shall appoint.^ 

' For the statute of Virginia, respecting Mills, see ante, p. 124* 
' Crenshaw v. Slate River Company, 6 Rand. Rep. 245* 
' Cro« Car; 132 ; Cowp. Rep. 47i 
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A river is not public when so naturally obstructed 
as there is no passage for boats ; but, if capable of be-- 
ing made navigable, the public may use its waters.^ 



Sec. II. — Distinction between Rivers which are mere 
** HighwayfJ"^ and *' Navigable^' Rivers. 

It is proper to explain the distinction between the 
rivers we have just been considering, which are merely 
highways J and a "navigable*' river, technically so 
called. According to the technical and legal defmi^ 
tion of a navigable river, it does not extend above the 
flowing of the tide. The soil under a river, navigable, 
in this sense of the term, does not belong to the fipa- 
rian owners; but to the public.^ In adjusting contro* 
versies between individuals and the public, as to the 
right of soil cover^ed with water, the mode resorted to 
in England, and, in most cases, in this country, has 
.been by ascertaining the extent of the flowing of the 
tide. 

It appears then, that a river may be regarded in the 
three following points of view :— First, where it is 
altogether private, as in the case of shallow streams ; 
secondly, where it is private property, but subject to 
public use ; and, thirdly, where the use and property 
are both public. The river Hudson, for example, is 
entirely private property, in one part ; is subject to 



» Gates V. Wadlington, 1 M'Cord's Rep. 580. 

' See authorities referred to in note to p. 201 ; and Gray v, Bartlett, 20 
Pick. (Mass.) Rep. 186 : Hogg v. Zanesville Canal Co. Wright's (Ohio) 
Rep. 139 ; Ball v. Slack, 2 Whart. (Penn.) Rep. 508. 
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public use in another ; and is public property, from its 
mouth to as high up as the tide flows. 

A river is deemed navigable, in the technical sense 
of the term, as high up from the mouth, as the tide 
flows, though it be not altum mare ; that is, where the 
place is covered by salt water. A distinction, in this 
respect, was once attempted to be made* In the case 
referred to, it was urged, that the river Thames^ above 
London. bridge, was not navigable ; that is, not flow- 
ing and reflowing; for that the tide, beyond that limit, 
was occasioned by the pressure and accumulation back- 
ward of the river water. But Lord Mansfield denied 
the distinction, as new and inadmissible.' 

In the case of Carson v. Blazer,^ in Pennsylvania, it 
was adjudged, that the common law, so far as it recog- 
nizes the above distinction, cannot properly be applied 
to the Susquehanna, and other large rivers in that 
State ; and the Court held, ihat the soil, under such 
rivers, does not, of course, belong to the riparian own- 
ers, but to the Commonwealth. In other words, these 
rivers are to be deemed, not merely highways abme 
the flowing of the tide, but navigable rivers. 

In the year 1826, the decision of Carson v. Blazer 
was confirmed, and the doctrine reiterated^ that the 
large rivers of Pennsylvania are not subject to the 
common law rule, that all fresh water rivers, in which 
the tide does not ebb and flow, belong to the owners 
of the soil adjacent, so that the owners of one side 
have, of common right, the property of the soil, and 
consequently the right of fishing, to the middle of the 



' Rex V. Smith, Doug. Rep. 441. 
' Carson v. Blazer, 2 Binn. Rep. 75. 
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Stream ; and that he who owns both sides, is the 
owner of the whole river.^ 

The common law upon this subject has undergone 
the same change in the State of South Carolina.^ 



Sec. IlL-^Public Right to the Banks of public Rivera. 

The Roman jurists seem to have considered that the 
use of the banks of rivers was public, by the law of 
nations.^ " Riparum quoque usus pvblicus jure gentium] 
sicut ipsius fluminis.**^ The same opinion formerly 
prevailed in England ; and Bracton copied into his 
treatise the section of Justinian, de usu et proprietate 
riparum^ almost literally. There have been some 
English judges, since the time of Bracton, who have 
inclined to the same doctrine;* but in Ball v. Herbert® 
it was solemnly determined that, by the common law, 
the public are not allowed to make use of the banks of 
a river, for tomng vessels, fee. On this subject, (be- 
sides the case just mentioned) very little is to be found 
in the books. All that existed before the time of Lord 
Hale, this eminent writer has collected ; and, in his 
comments, seems to deny any such common law right. 



» Shrunk v. Schuylkill Navigation Co. 14 S. & Rawle, 7h 

• Gates V. Wadlington, 1 M'Cord's Rep. 580. The common law defi- 
nition of a << navigable" fiver has also been declared by Hall, J., td be 
inapplicable to the rivers in North Carolina. Ingraham v. Threadgill, 3 
Devereaux's (N. C.) Rep. 59. But in Ohio the definition is applied 
strictly. Gavit v. Chambers, Wilcox*s Con. (Ohio) Rep. 643. 

' See opinion of Richardson, G. J., in Scott v.Wilson^ 3 N. H. Rep. 324. 

^ Institute of Just. lib. 2, tit. i. sec. 4. 

» 1 Ld. Raym. 726; 6 Mod. 163* 

• Ball V. Herbert, 3 T. R. 253. 
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<* When private interests (he observes) are involved, 
they shall not be infringed, without satisfaction being 
make to the parties injured." " If satisfaction then is 
necessary, (says Lord Kenyon, in the case of Ball v. 
Herbert,) and this satisfaction is not ascertained, there 
can be no ground which will support a common law 
right, and it must thus resolve itself into an agreement 
between the parties, and cannot be considered as a 
right to use the banks indefinitely." If, indeed, the 
law in this respect was different, not only infinite difii- 
culty would arise in ascertaining what shall be a rea- 
sonable satisfaction, but all the buildings and conve- 
niencies constructed upon the banks of large rivers 
would be public nuisances. The Court, however, al- 
lowed, in the case last referred to, that the right of 
using the banks of a river may be acquired by long 
and constant usage.^ 



Sec. IV. — Obstructions to the Navigation of public 

Rivers. 

All obstructions to the free U3e of such rivers as we 
have just been considering, are prohibited by law. 
They are to be referred to that class of injuries de-^ 
nominated *' public nuisances," and therefore render 
the authors of them liable to be proceeded against by 
indictment. A sense of the importance of preserving 
the navigation free and unobstructed, seems to have 
been manifested in England, at an early period, by the 



* The banks of the river Mississippi may be used so far as may be 
necessary for exercising the right of navigation. Memphis (Corporation, 
of,) V. Overton, 3 Verger's (Tenn.) Rep. 390. 
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laws relating to sewers, which are remarkable for their 
antiquity.^ 

That great importance was anciently attached to 
the uninterrupted use of rivers, appears also by Magna 
Cbarta. In that celebrated instrument,^ it is declared 
that ^^omnes kidelli deponantur de cetero penitus per 
Tkamesia met Medwayam etper totam Angliam.*' The 
principle o[ this clause has been considered as dis* 
countenancing all obstructions to navigation; although 
in effect it was held to forbid the continuance of open 
wears only. And therefore, on an information filed 
against the defendant, for building locks on the Thames, 
I>ord Chief Justice Holt said^that to hinder the course 
of a navigable river was against Magna Cbarta.^ 

After Magna Charta, the statute of Ed. III.^ enact- 
ed that '' all mills, wears, stanks, stakes, and kiddels, 
which were levied and set in the time of King Edward 
L, and after, whereby ships and vessels were disturb- 



^ Callifl on Sewers, 35. Thus, in the Register, in oyer and terminer, 
are two several writs or commissions c^this nature; the one authorizing 
certain persons to survey the defences in a part of the county of Lincoln ; 
|he other for viewing and surveying the surrounding grounds between 
(he two rivers of Humber and Auckholmi in the same county. The first 
of these commrssions is set dowiv, verbatitft, in Firzh. N. B. I] 3. The 
ftrat sifttiite which appears in print, wherein i» the frnKne of a commission 
of iewet8, is the statute of 6 Henry VJ. cb. v. But the commissions con- 
tained in the Register, and in Pitzh. N. B. were unquestionably long be- 
fore that \\me, tlKHigb they received additional aid and power from the 
•tfttute just mentioned. Aad Sir Edward Coke, in the case of the Isle of 
Ely, say8,(]0 Rep. 141 ) ^ that the kings of England, before the making of 
any statute relative to sewers, might gi nnf commissions far \he surveyhig 
and repairing of walls, bitnkSy and rivers; and that the first statute was in 
the time of Hen. III. 9, which is in the first volume of the English 
statutes." 

* Chap, xxiii* 

' Rex V. Ckrfc, 12 Mod. 615^ 

* Chap, iv. 



SEC. IV.] LAW OF WATERCOURSES. 209 

ed, &c., should be cut and pulled down, without being 
relieved." The next statute in succession is the stat- 
ute of 45 Ed. III.^ confirming the one just mentioned, 
and adding, ** that if any such annoyance be done, it 
shall be pulled down ; and that he who shall relevy 
such annoyance, and be thereof duly attainted, he 
shall incur the penalty of one hundred marks to the 
King, to be levied by the estreats of the exchequer.'* 

The next statute, in order of time, is the statute 4 
Henry IV. ch. xi., which recites, "that by wears, 
stakes, and kiddels, in the water of the Thames, and 
in other great rivers through the realm, the common 
passage of ships and boats be disturbed; and also the 
young fry offish be destroyed, &c., therefore this sta- 
tute enacts, that all former statutes thereof made, be 
holden, kept, and put in execution." 

The statute of 12 Ed. IV. ch. vii. confirms all the 
before mentioned statutes, and further enacts, " that if, 
contrary to the award, rule, or judgment of the com- 
missioners, made according to the statute of 1 Henry 
IV., it be found that any wears, stakes, kiddels, hecks, 
or flood-gates, be made, levied, enhanced, straitened 
or enlarged, against the said statute, and the olTenders 
therein contrary to the aforesaid award, rule, and 
judgment, being warned by the sheriff or under-sheriff 
of the county, upon a scire facias to that purpose di- 
rected, where those annoyances be, and within three 
months after such garnishment, do not wholly amend, 
break down, and avoid the said levying, enhancing, 
&c., the party being defective in that behalf, shall for- 
feit one hundred marks, the. one moiety to the King, 



' Cbap. ii. 
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the other moiety to the party who will sue for the 
same." And by this statute it was further enacted, 
" that if any person or persons other than such 
against whom such award, rule, or judgment was 
made, or any of them, do presume to occupy or con- 
tinue any of the wears, fish-garths, or impediments, 
aforesaid, or other incumbrances, he shall, for every 
default, for every mouth, forfeit one hundred marls, 
the one half to the King, and the other half to the par- 
ty who will sue for the same/' Then followed the 
similar statute of Hen. VIII. and others. 

The right of an individual to a fishery in a river, is 
subject to the right of the public to the use of the 
river as a highway. As in an action for disturbing 
plaintiff's fishery, in the river Tweed. It was proved 
that the defendant's vessel was moored against a rock, 
on the bank of the river, where she delivered her 
cargo ; and that plaintiff was prevented, by the situa- 
tion of the vessel, from taking so many fish as he 
would otherwise have done. It further appeared, that 
vessels frequently lie there ; and that there were 
mooring-rings upon the rock, to one of which the 
vessel in question was fastened. Wood, B.-^"A11 
persons have a right to come there in ships, and to 
unload, moor, and stay as long as they please. Never- 
theless, if they abuse that right, so as to work a pri- 
vate injury, they are liable to an action. The question 
will therefore be, whether the defendant has abused 
his right ? The privilege of the plaintiff must be 
subservient to the right of the public. It would be of 
very mischievous consequence, if the owner of a fish- 
ery could prescribe to the public how and where they 
are to moor in a navigable river. The only case I 
remember, like this, is where a man obstinately re- 
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fused to move his ship from opposite a wharf, although 
it would have been just the same if he had moved a 
little one way or the other ; and therefore he abused 
his right, and the plaintiff recovered. The defendant 
had a right to moor and remain where his ship lay, as 
long as convenience required. Yet, if he acted wan- 
tonly and maliciously, for the purpose of injuring the 
fishery, the plaintiff is entitled to a verdict ; but not 
otherwise.'* * 

The throwing of ballast into rivers, is specially pro- 
hibited in England, by the statutes we have mentioned.* 
If a vessel be sunk in a river, by misfortune or inevita- 
ble accident, and without fault on the part of the owner, 
it is not indictable, as a public nuisance, should the 
Wreck not be removed.^ But, in such case, the owner 
is bound to place a buoy over the wreck ; and to station 
a watchman near the obstruction, to point out the 
danger, is not sufficient. It is, said Lord Ellenborough, 
a peremptory law of navigation, that when any sub- 
stance is sunk in a navigable river, so as to create dan- 
ger, a buoy shall be placed over it, for the safety of 
the public ; and that this was the proper and specific 
notice, which all understand and are bound to obey. 
A verbal communication, he added, might be easily 
misunderstood, and was likely to lead to confusion and 
mischief.^ 

Upon the trial of an indictment for a nuisance, by^ 
erecting staiths in a river, for loading vessels, the jury 
were directed to acquit the defendants, if they thought 



' AnoDymous, Durham Assizes, in note to 1 Campb. Rep. 516. 

' Brucklesbank v. Smith, 2 Burr. Rep. 656. 

' Rex V. Watts, 2 Esp. Rep. 675. 

^ Harmond v. Pearson, 1 Campb. Rep. 515. 
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that the abridgment of the right of passage occasioned 
by such erections, was for a public purpose, and pro- 
duced a public benefit, and if the erections were in a 
reasonable situation, and a reasonable space was left 
for the passage of vessels on the river ; and the Judge 
pointed out to the jury, that, by means of the staiths, 
coals were supplied at a cheaper rate, and in better 
condition, than they otherwise could be, which was a 
public benefit* It was held by Mr. J. Bayley and Mr. 
J. Holroyd that the above direction to the jury was 
proper ; but the Chief Justice (Lord Tenterden) dis- 
sented.^ 

It is deemed an ofi*ence against the law to divert a 
public river, without an authority for so doing.^ Thus, 
one M. was fined for diverting a part of the river 
Thames, by which he had weakened the current of 
the river for carrying barges in the direction of Lon- 
don. For such a thing, it was said, could not be done 
without ad quod damnum, the river being a public high- 
way.^ 

A dam across the Muskingum river is prima facie a 
nuisance, the authority to erect which is matter of 
defence.^ 

It has been already shown, that no length of time 
will render a public nuisance lawful ; ^ and therefore 
an acquiescence of twenty years, on the part of the 
public, in an interruption of their rights, occasioned by 



> Rex V. Russel, 6 B. & Cress. 566. Mr. J. Littledale, having been 
consulted in the case, when at the bar, declined giving an opinion. 

• See Merritt v. Parker, 1 Coxe's (N. J.) Rep. 460. 

> Hind V. Mansfield, Noy's Rep. 103. 

« Hogg V. Zanesville Canal Co. Wright's (Ohio) Rep. 139. 

* See chap. iii. sec. 8. 
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an individual, will not divest those rights, nor prevent 
the community from proceeding to abate, or prosecute 
for, the nuisance to which they may have been sub- 
jected.^ 



Sec. V. — Remedies in Cases of such Obstructions. 

Obstructions in public rivers, being public nuisances, 
are of course liable to be abated, and the authors of 
them are moreover liable to an action on the case for 
damages for any special injury to an individual.^ This 
is well known to be settled law with regard to public 
nuisances of every kind. A bill in equity may also be 
filed by an individual fpr restraining special damage, 
and without making the attorney general a party.? It 
seems, however, that in Pennsylvania, the erection of 
a mill-dam across a navigable river, by the owner of the 
land through which it passes, the common law remedy 
in behalf of an individual cannot be applied, the appro- 
priate redress being under special provisions of a legis- 
lative act of that state, afibrding a remedy.^ 

All public nuisances, it is very well known, are 
also subject to indictment ; and it is no defence in the 
trial of an indictment for an embankment upon a river, 



^ See also Hoy v. Sterritt, 2 Watt's (Penn.) Rep. 327 ; Mills v. Hall, 9 
Wend. (N. Y.) Rep. 315; Story v. Hammond, Wilcox's Con. (Ohio.) 
Rep. 833. 

« Gary v. Brooks, 1 Hill's (S. C.) Rep. 365. Bacon v. Arthur, 4 Watt's 
(Penn.) Rep. 437. 

' Georgetown (City of) v. Alexandria Canal Co. 12 Peters's (U. S.) 
Rep. 91. Sampson v. Smith, 8 Simon's Cb. Rep. 272 ; and 11 Am. Con. 
Ch. Rep. 433. 

* Criswill V. Clugh, 3 Watt's (Penn.) Rep. 330. 
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which is a public highway, that the public inconve- 
nience is counterbalanced by the public benefit alSbrded 
by the embankment.^ But though indictment be the 
appropriate remedy, yet where it is obviously neces- 
sary that the nuisance should be immediately sup- 
pressed, it is probable enough that there may be an 
interference by injunction, until the slower process of 
indictment could be put in motion.' 

An action on the case for a nuisance created in a 
river which is a public highway, is local and cannot be 
sustained elsewhere than in the county where the 
dam is erected : unless in the case where the dam 
erected in one county, injures the land of an individual 
in another, then the action may be maintained in either 
county.' 



1 Rex V. Ward, 4 Adol. & Ellis, 384, and 31 Eng. Com. Law Rep. 92. 

' See Rowe v. Granite Bridge Cor. 21 Pick. (Mass.) Rep. 344, and 
Georgetown v. Alexandria Canal Co. ut sup, and Sampson v. Smith, 
vtsup, 

' Oliphant v. Smith, 3 (Penn.) Rep. 180, and see ante, p. 159. 
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CHAPTER IX. 

OF ISLANDS, ALLUVIAL INCREASE, &C. 

Sec. I. — Of Islands. 

In determining the property in islands, we must call 
the reader's attention back to the second section of 
our first chapter, which treats of the apportionment of 
a watercourse between opposite riparian proprietors. 
It appears, by the part of our work to which we refer, 
that the estate of each proprietor extends to the middle 
of the stream. Now, according to this rule, if there 
be an island exactly in the middle of the stream, it is 
equally divided between the two proprietors ; and so it 
is laid down both by ancient and modern writers.^ 
But if one portion of an island approaches nearer to 
one side of a stream than it does to the other, the 
greater part belongs to, the owner of the nearer estate, 
according to its approximation thereto. To establish, 
therefore, how great an extent of property in an island 
is annexed to the adjoining estates, the vicinity and 
remoteness of the island from the shore is to be taken 
into consideration.^ This doctrine, it has been stated 



» Fleta, lib. 3, c. ii, § 6; Bracton, lib. 2, c. ii ; 2 Bla. Com. 261 ; 1 j 

Swift's Dig. Ill; Schultes, on Aquatic Rights, 117; Woolrych, on the 
Law of Waters, &c. 38; Ingraham v. Wilkinson, 4 Pick. Rep. 268. 
And see Oiraud v. Hughes, 1 Gill & Johna (Maryland) Rep. 249; People 
V, Canal Appraisers, 13 Wepd. (N. Y.) Rep. 355 ; Deerfield v. Arms, 17 
Pick. (Mass.) Rep. 4J. 

• Ibid. 
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by Blackstone,^ is agreeable to, and probably copied 
from, the civil law, which says, — "If an island rises 
in a river, and is placed exactly in the middle of it, 
such island shall be in common to them who possess 
the land near the banks. But if the island is nearer 
to one side than to the other, it belongs to them only 
who possess the land next to the banks on that side to 
which the island is nearest/' ^ 

The rules on this subject are very definitely laid 
down in the code of Louisiana,^ as follows : — "Islands 
and sand-bars, which are formed in streams not navi- 
gable, belong to the riparian proprietors, and are divi- 
ded among them according to the rules prescribed in 
the following articles : — If the island be formed in the 
middle of the stream, it belongs to the riparian pro- 
prietors, whose lands are situated opposite the island. 
If they wish to divide it, it must be divided by a line 
supposed to be drawn along the middle of the river. 
The riparian proprietors then severally take the por- 
tion of the island which is opposite their land, in pro- 
portion to the front they respectively have on the 
stream, opposite the island. If, on the contrary, the 
island lie on one of the sides of the line thus supposed 
to be drawn, it belongs to the riparian proprietors qf 
the side on which the island is, and must be divided 
among them, in proportion to the front they respec- 
tively have on the stream, opposite the island.' ' 

Supposing that another island should arise between 
an island already risen, on one side of the stream, and 
which belongs wholly to the estate which it adjoins. 



» 2 Bla. Com. 261. 

' Coop. Just. lib. 2, t. 3 

3 Civil Code of Louisiana, Art. 505, 506, 507. 
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and the opposite banks ; it is declared by Fleta, that 
the admeasurement of property in the new island shall 
be made. from the first, and not from the shore to 
which it belongs.' 

These provisions, though they appear to be confined 
to the case of islands recently formed, the same reason 
will extend them to the case of islands the or%in of 
which cannot be traced, unless the property in them 
has been otherwise appropriated, according to the rules 
of law ; for whether originally formed by deposites 
from the water, or by a sudden division of the river^ 
would seem to be immaterial, unless the owner of one 
side should be able to show it was created by a disrup" 
tion of his land.^ 

In a case in Massachusetts, the abore rules were 
applied to the following facts : — The island in dispute 
is situated in Pawtucket river, above tide water. The 
plaintiff was owner of a tract of land on the east side 
of the river, extending up and down the river, beyond 
the island ; and the defendant was owner of a similar 
tract, on the west side of the river« The island was 
not held by any separate grant, by either ; nor did any 
other person claim it by virtue of any grant, or by pos- 
session. Both plabtiff and defendant, and those under 
whom they severally claimed and held their farms on 
the main land, had occasionally cut trees on the island ; 
but no agricultural improvement had been made there* 
on. ' In partition of the estate among the heirs of E. B., 
father of the grantor of the plaintiff, this island was set 
off to those heirs, in 1756; but it did not appear that 
any possession was taken under the partition, except 



' Fleta, lib. 3, c. ii. § 8. 

' Per Parker, C. J., in Ingrahain v. Wilkinson, 4 Pick. Rep. 268. 

28 
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the occasional cutting of wood, for forty or fifty years 
past. It appeared, also, that the defendant, or those 
under whom he claimed, had cut wood on the island, 
for thirty years past, at pleasure, without any objection 
having been made, by those who held under E. B. 
Upon these facts, the Court considered it obvious, that 
neither the plaintiflf or defendant had obtained such 
exclusive possession of the island, or any part of it, as 
would enable either to maintain trespass against the 
other, without referring their possession to some title. 
And the Court thought it equally obvious, that no title 
appeared in either, except what may be derived from 
their property in the land on either side of the stream, 
or river, opposite the island. Thus were the Court 
obliged to consider thfe principles of law, as above laid 
down, and the result to which they came was in favor 
of the plaintiff.' 

Where the stream is divided by an island, so that 
only one fourth of the stream descends on one side of 
the island, and the residue on the other, the owner of 
the shore where the largest quantit3r of water flows, is 
entitled to the use of the whole quantity flowing there; 
and the owner of the other shore has no right to place 
obstructions at the head of the island, to cause one half 
of the stream to descend on his side of the river .^ 

In a case decided by the Supreme Court of the Uni- 
ted States, it was determined, that the boundary of the 
State of Kentucky extends only to low water mark, on 
the Ohio river, and ther^ore did not include an island 
separated from the main land by a channel, or bayou. 



' Per Parker, C. J., in Ingrabam v. WilkiDson, 4 Pick. Rep. 268. 
' Crooker v. Bragg, 10 Wend. (N, Y.) Rep. 26a 
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filled with water only when the river rises above its 
banks, and is dry at other times.^ 

In consequence of the opinion that ownership of the 
soil is inseparable from a several fishery,^ it has been 
considered that the owners of a several fishery are en- 
titled to the islands, without having any right of prop- 
erty in the adjoining banks. Thus Blackstone observes, 
that whenever a several fishery is claimed, there it 
seems just (and so is the constant practice) that the 
eyotts^ or little islands, arising in any part of the river, 
shall be the property of him who owneth the piscary,^ 
But a little attention to this doctrine will show at least 
its mischief and inconsistency. For if it be universally 
established as law, that a man claiming a several fish- 
ery in a river (unless he is the proprietor of the es- 
tates on each side) shall be entitled to all the islands 
or tumuli of earth, which, in some streams, are inces- 
santly increasing ; he may, in the course of time, by 
the continual ^enlargement of such islands, or tumuli^ 
establish a distinct property in himself, and eventually 
preclude the owners of the bank from access to the 
water, in proportion to the extent of such newly-ac- 
quired soil. And if an island thus belongs to the 
grantee of a fishery, then, by parity of argument, the 



* Handly's Lessee v, Anthony. When a river is the boundary line 
between two Nations or States, if the original property be in neither, and 
tjbere be no convention (respecting it, each holds to the middle of the 
stream. But when, as in this case, one State (Virginia) is the original 
proprietor, and grants the territory on one side only, it retains the river 
within its domain, and the newly-erected State extends to the river only« 
and the low water mark is its boundary. Ibid. 

• Vide observations on this subject, in Chap, vil sec. 2^ 
^ 2 Bla. Com. 261. 
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whole soil of a river entirely relicted^ ought also to 
become his property.^ 

If a watercourse divides itself^ and encircles a field, 
and thereby forms an island, the property of the field 
is unaltered, and continues in him to whom it before 
appertained.^ 

A grant of a river, ea nomine^ as it will have no 
effect upon the property in the soiK can convey no 
property m an islaq^.^ But all islands situated within 
the limits of a patent » or grant of land, are of course 
included/ 

Sec. IL — Alluman. 

Alluvion is the addition made to land by the wash- 
ijQg of the sea or rivers ;. and the characteristic of allu- 
vion iis its imperceptible increase, so that it cannot be 
perceived how much is added in each moment of time. 
The gradual alteration of a stream will, of course, add 
to one and diminish the of^osite bank. In all cases 
where the change is so gradual as not to be perceived 
in any one moment of time, the proprietor, whose bank 
on the river is increased, is entitled to the addition.^ 

The common law, on the subject of alluvion^ also, is 



' Schq]tQ9 on Aqimtip Rights, 94, 95, 96. 
« I Swia'a Dig. 112; 

' See ante, chap. ii. sec. 2 ; and so held ki Jmckson v. Halstead^ S 
Cowen, ^16. 

^ Lunt V. HoHand, 14 Mass. Rep. 149. 

• 2 Bla. Com. 262; 1 Swift's Dig. Ill ; 3 Mass. Rep. 352; I Gill & 

Johnson's Rep. 249 ; Schultz, 116. The reader is also referred to the 

earned and elaborate discussion in relation to the claim to the hatture in 

the city of New Orleans, in vol. ii. Am. Law Journal, 262; 398. And 

see Giraud v. Hughes, 1 Gill & Johns. (Maryland) Rep. 249. 
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the same as the civil law. The latter is thus trans- 
lated : — That ground which a river has added to your 
estate by alluvion, becomes your own, by the law of 
nations; and that is said to be alluvion which is added 
so gradually that no one can judge how much is added 
in each moment of time.'' * 

Land formed by alluvion in a river, is, in general^ 
to be divided among the several riparian proprietors 
entitled to it, according to the following rule : Meas- 
ure the whole extent of their ancient line on the river, 
and ascertain how many feet each proprietor owned on 
this line ; divide the newly-formed river Ime into equal 
parts, and appropriate to each proprietor as many of 
these parts as he owned feet on the old line ; and then 
draw lines from the points at which the proprietors 
respectively bounded on the old, to the points thus de- 
termined as the points of division on the newly-formed 
shore. This rule is to be modified, under particular 
circumstances ; for instance, if the ancient margin has. 
deep indentations^ or sharp projections, the general 
available line on the river ought to be taken, and not 
the actual length of the margin, as thua elongated by 
the indentations or .projections.^ 



> Coop. Just. lib. 2, tit 1. 

* Deerfield t;. Arms, 17 Pick. Mass. Rep. 41. The Court in this case 
adopted the rule found in a work of the citiI kiw, entitled, a CoUecliom 
qf NewDecinons, by Denisort, publisbeii in Fiaace in 1783, and is found 
under the title Mhissemerd. Analogous to this case is the case- of the 
division of flats-ground in Massachusetts, conformably to the principfo 
laid down in the colony ordinance. See on this subject, Rust v. Boston 
Mill Corporation, 6 Pick. (Mass.) Rep. 158 ; Emerson v. Taylor, 9 GreenL 
(Maine) Rep. 44 
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Sec. III. — Avulsion. 

Avulsion is where, by the immediate and manifest 
power of the stream, the soil is taken suddenly from 
one man's estate and carried to another ; and hereby 
a property is only constituted by acquiescence; for it be- 
longs to the first owner, unless it shall continue on the 
other's land for so long a time that it cements and co- 
alesces with the soil.^ So the civil law says, — "If the 
impetuosity of a river should sever a part of your es- 
tate, and adjoin it to that of your neighbor, it is certain 
that such part would still continue yours." ^ 



Sec. IV. — Reliction. 

If the course of a river is suddenly changed, the re- 
licted soil remains according to the former bounds. A 
watercourse, therefore, running between the lands of 
A. and B., which leaves its course, and suddenly and 
sensibly makes its channel entirely on the land of A., 
wholly belongs to A.^ 

But if a river, by degrees, says Blackstone, gains 
upon the land of a person on one side, and thereby 
leaves the other dry, the owner who loses his ground 
thus imperceptibly has no remedy.^ 

A river ran between two lordships, and the soil of 
one side, together with the river, entirely belonged to 



> Bract. 921 ; 2 Bla. Com. 262 ; Harg. Tracts, Dtjvre maris, &c. 

' Coop. Just. lib. 2, tit. 1. 

' Uarg. Tracts, Dtjurt maris, &c. 

« 2 Bla. Com. 262. 
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one of the lordships ; and the river, by very slow de- 
grees, did encroach upon the soil of the opposite lord- 
ship ; but so very deliberately, that it was impossible 
to perceive an immediate alteration : therefore, by this 
imperceptible increase, the land relicted became the 
property of the first lord. But if the river, by a sud- 
den and unusual flood, had gained hastily a great par- 
cel of the other lord's ground, he should still be enti- 
tled to the same.^ 

By what was said as to those rivers which are pub- 
lic highways,^ it will appear that a river of this de- 
scription, by constituting to itself a new channel, may 
convert a private field into public property ; that is, 
the new channel becomes public for use and accommo- 
dation, and cannot be impeded or obstructed. So on 
the other hand, a river, by changing its course, may 
cause the channel, which was before subject to the 
right of the public, to vest entirely and exclusively in 
the owners of the banks. The law of England, in re- 



* 22 Lib. Ass. pi. 93. The changing of the bed of the river Connect!- 
cut) in the town of Weathersfield, has been the occasion of much litiga- 
tion in that town, respecting the title to the soil. Mr. Butler, who owned 
a tract upon which the river was encroaching, found, afler a while, some 
of his land appearing on the opposite side of the river, and accordingly 
laid claim to it. This claim was disputed, as he never owned land on 
thai side of the river. It was a long while before this case was decided. 
There appeared some difficulty in making the jury who sat on the case 
to understand the merits of the question. Mr. Ingersoll, a member of 
the Ingersoll family of New Haven, was the counsel employed by Mr. 
Butler. He illustrated the case by supposing that Mr. B. had built a 
castle on the land in question. Although the ground ofi which it stood 
might be overflowed, it was still his castle, and the ground also was 
his on which it stood, and he had a right to his property wherever 
he could find it. The case was finally determined in accordance with 
these view& [From Hay ward's New England Gazetteer.] 

" Chap. vi. 
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lation to this subject, also appears to have been copied 
from the Roman law. 

If a navigable lake recede gradually and insensibly, 
the derelict land belongs to the adjacent riparian pro- 
prietors ; but if the recession be sudden and sensible, 
such land belongs to the State, and is the subject of 
entry, it seems, under the North Carolina act of 1777.^ 



I Murray v. Sermon, 1 Hawks (N. C.) Rep. 56. 
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FORMS OF DECLARATIONS. 



declaration for diverting the water of a river from thb 

plaintiff's mill. 

2 Chitty on Pleadings^ p, 384. 

For that whereas the said A. B., before and at the time of the 
committing of the grievances by the said C. D. hereinafter next 
mentioned, was and from thence hitherto hath been, and still is, 
lawfully possessed of certain iron and tin works, with the appurte- 
nances, situate and being at, &c., and by reason thereof before 
and at the time of the committing of the grievances hereinafter 
mentioned, of right ought to have had and enjoyed, and still of 
right ought to have and enjoy, the benefit and advantage of the 
water of a certain stream or watercourse in the county aforesaid, 
which during all that time of right ought to have run and flowed, 
and until the diversion thereof hereinafter mentioned, of right had 
run and flowed, and still of right ought to run and flow unto the 
said works of the said A. B. for the supplying the same with wa- 
ter for the working thereof, to wit, at, &c., aforesaid. Yet the 
said C. D., well knowing the premises, but contriving, and wrong- 
fully and unjustly intending to injure and prejudice the said A. B. 
in this respect, and to deprive him of the use, benefit, and advan- 
tage of the water of the said stream, and to hinder and prevent 
him, the said A. B., from working his said iron and tin works in 
80 ample and beneficial a manner as he had theretofore done, and 
of right ought to have done, and to injure him in the way of his 
trade and business of a manufacturer of tin plates, which he, dur- 
ing all the time aforesaid, exercised and carried on, and still doth 

29 
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exercise and carry on, at the said works ; and to put him to great 
charge, expense, trouble, and inconvenience, whilst he, the said 
A. B., was so possessed of the said iron and tin works, with the 
appurtenances aforesaid, and so exercised and carried on his said 
trade and business therein, to wit, on, &c., and on divers other 
days and times ; between that time and the day of exhibiting the 
bill of the said A. B. against the said C. D. in this behalf, wrong- 
fully and injuriously cut, dug, and made, and caused to be cut, 
dug, and made, in and out of the sides of the said stream or water- 
course above the said works, divers, to wit, sluices, 

trenches, channels, and cuts, of great depth and width, 

to wit, of the width of feet, and of the depth of feet, 

and kept and continued, and caused to be kept and continued, the 
said sluices, trenches, channels, and cuts, on the sides of the said 
stream or watercourse, for a long space of time, to wit, from 
thence hitherto and thereby during all the time aforesaid, unlaw- 
fully and wrongfully diverted, and turned divers large quantities of 
the water of the said stream or watercourse out of and away from 
the said iron and tin works of the said A. B., and stopt, prevented, 
and hindered the water of the said stream or watercourse from 
running or flowing along its usual course to the said works, and 
from supplying the same with water for the necessary working 
thereof, as the same of right oi^ht to have done, and otherwise 
would have done, and by reason thereof the water of the said 
stream or watercourse, sufficient for the supplying of the said 
works of the said A. B. durihg all or any part of that time, could 
not, nor did run or flow to the same, as the same of right ought 
to have done, and otherwise would have done, and the said A. B. 
thereby for want of such sufficient water, could not, during that 
time, use his said iron and tin works, or follow, use, or exercise 
his said trade or business therein, in so large, extensive and bene- 
ficial a manner as he might and otherwise would have done, but 
was thereby during all that time deprived of the use and enjoy- 
ment of his said ^rks, and of all the benefits, profits, gains, and 
advantages, which he otherwise might and would have made, by 
carrying on his trade and business therein, to wit, at, &c., afore- 
said. {Second count, stating a general diversion of the water 
without showing the means,) And whereas also the said A. B., 
before and at the time of the committing the grievance hereinafter 
next mentioned, was, and from thence hitherto hath been, and 
still is, lawfully possessed of certain other iron and tin works, with 
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the appurtenances, situate and being at, &rC., aforesaid, near to a 
certain other stream or watercourse there, and which said Iast<« 
mentioned stream or watercourse, before and at the time of the 
committing of the grievances hereinafter next mentioned, had run 
and flowed, and been used and accustomed to run and flow, and of 
right ought to have run and flowed, and still of right ought to run 
and flow, in great plenty and abundance, unto the said last-men- 
tioned works of the said A. B. for the supplying of the same with 
necessary water for the working thereof, to.wit, at, &c. aforesaid. 
Yet the said C. D., well knowing the said Ihst-mentioned premises^ 
but contriving and intending to injure and prejudice the said A. B« 
in this behalf, and to deprive him of the use, benefit, and advan- 
tage of the water of the said last-mentioned stream or watercourse, 
and to deprive him of the benefit and profits of his said last-men- 
tioned works, and of his trade and business as manufacturer of tin 
plates as aforesaid, and to put him to great charge, trouble, ex- 
pense, and inconvenience, whilst he, the said A. B., was so pos- 
sessed of the said last^mentioned works, with the appurtenances 
as aforesaid, and carried on his said business therein, to wit, on, 
&c., and on divers other days and times, between that day and 
the day of exhibiting this bill, wrongfully and unjustly diverted 
and turned divers large quantities of the water of the said last- 
mentioned stream and watercourse out of the same and away from 
the said last-mentioned iron and tin works of the said A. B., and 
hindered and prevented the water of the said last-mentioned stream 
or watercourse from running or flowing along its usual course to 
the said last-mentioned works of the said A. B., and from supply- 
ing the same with water for the necessary working thereof, as the 
same ought to have done, and otherwise would have done, and by 
reason thereof the water of the said last-mentioned stream or wa- 
tercourse, sufiicient for the supplying of the said last-mentioned 
works, during that time, could not nor did run or flow to the same 
as the same ought to have done, and otherwise would have done, 
and the said A. B. for want of such sufficient water, could not 
during that time use his said last-mentioned works, or follow, use, 
or exercise, his trade and business therein, in so large, extensive^ 
and beneficial a manner as he ought to have done, and otherwise 
would have done, but was thereby, during all that time, deprived 
of the use and enjoyment of the said last-mentioned works, and of 
all benefit, profit, gain, and advantage, which he otherwise might 
and would have made, by carrying on his said trade and business 
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therein, to wit, at, &c., aforesaid. (JTiird count for not keeping 
the banks of the river in repair,) And whereas also the said A. B., 
before and at the time of the committing of the grievances herein- 
after next mentioned, was and from thence hitherto hath been, and 

still is, lawfully possessed of certain other works, with the ap- 

purtenances, situate and being at, &c., aforesaid, near to a certain 
other stream or watercourse there, and which said last^mentioned 
stream or watercourse, before and until the time of committing 
the grievances hereinafter mentioned, had run and flowed, and had 
been used and accustomed to run and flow, and of right ought to 
have run and flowed, and still of right ought to run and flow, in 
great plenty and abundance unto the said last-mentioned works of 
the said A. B., for the supplying of the same with necessary water 
for the working thereof, to wit, at, &c., aforesaid. And whereas 
the said C. D., before and at the time of the committing of the 
same grievances hereinafter mentioned, was, and from thence hith- 
erto hath been, and still is, possessed of divers, to wit, ■ closes 
of land, on the banks and sides of the said last-mentioned stream 
or watercourse, and the said C. D., by reason thereof, during all 
the time aforesaid, of right ought to have repaired and amended, 
and still of right ought to repair and amend such part of the banks 
of the said stream or watercourse, which are situate within and 
parts of the same closes, as occasion hath required, or should re- 
quire, to prevent the water of the said last-mentioned stream or 
watercourse from escaping or running from the same, through the 
said banks, through the defects and insufficiencies thereof. Yet 
the said C. D., well knowing the said last-mentioned premises, 
but contriving, and intending wrongfully and unjustly to injure, 
prejudice, and aggrieve the said A. B. in this behalf, and to de- 
prive him of the use, benefit and advantage of the water of the 
said last-mentioned stream or watercourse, and of the benefits and 
profits arising from his exercising and carrying on his said trade 
and business in the said last-mentioned works as aforesaid, whilst 
he, the said A. B., was so possessed of the said last-mentioned 
works, with the appurtenances as aforesaid, and carried on his 
said trade and business therein, to wit, on, &.C., and from thence 
for a long space of time, to wit, hitherto wrongfully and unjustly 
sufiered and permitted the said banks to be and contmue, and the 
same during all that time were ruinous and in bad condition for 
want of needful and necessary repairing and amending of the same, 
whereby divers large quantities of the water of the said last-men- 
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tioned stream or watercourse, which otherwise would have run 
and flowed to the said last-mentioned works of the said A. B. and 
have worked the same on the said, &c., and on divers other days 
and times, between that day and the day of exhibiting the bill 
aforesaid, escaped and run from and out of the said last-mentioned 
stream or watercourse, through the said defects and insufficiencies 
of the said banks, and became and were wholly lost to the said A. 
B., and never did run or flow to the said last-mentioned works, for 
the working thereof, as the same ought to have done, and other- 
wise would have done, and thereby the said A. B., for want of the 
same water could not, during all or any part of the time last afore- 
said, use or work his said last-mentioned works, or follow, use, or 
exercise his said trade or business therein, in so large, extensive, 
and beneficial a manner as he ought to have done, and otherwise 
would have done, and was thereby, during all that time, deprived 
of the use and enjoyment of his said last-mentioned works, and of 
the benefits, profits and advantages which he otherwise might and 
would have derived and acquired from carrying on his said trade 
and business therein, to wit, at, &c., aforesaid. {Fourth count, 
for widening, S^c. cuts from the stream,) And whereas, also, the 
said A. B., before and at the time of the committing of the griev- 
ances hereinafter mentioned, was and from thence hitherto hath 
been, and still is, lawfully possessed of certain other — works, 
with the appurtenances, situate and being at, &c., aforesaid, near 
to a certain other stream or watercourse, which before and until 
the time of the committing of the grievances by the said C. D., as 
hereinafter mentioned, had run and flowed, and had been used and 
accustomed to run and flow, and of right ought to have run and 
flowed, and still of right ought to run and flow, in great plenty 
and abundance, unto the said last-mentioned works of the said A. 
B. for the supplying of the same with necessary water for the work- 
ing thereof, to wit, at, d&c, aforesaid. Yet the said C. D., well 
knowing the said last-mentioned premises, but contriving and in- 
tending unlawfully and wrongfully to injure and prejudice the said 
A. B. in this behalf, and to deprive him of the use, benefit, and 
advantage of the water of the said stream or watercourse, and to 
deprive him of the benefit and profit of his said last-mentioned 
works, and his trade and business as such manufacturer as afore- 
said, and to put him to great charge, trouble, expense, and incon- 
venience, whilst he the said A. B. was so possessed of the said 
last-mentioned works, with the appurtenances as aforesaid, and 
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carried 6n his said business therein, to wit, on, &c., afoi^esaid^ 
and on divers other days and times between that day and the day 
of exhibiting this bill, wrongfully and injuriously widened, deep- 
ened, and enlarged, divers, to wit, fenders, sluices, 

cuts, and — watercourses, leading from and out of the said 
stream or watercourse in this count first above-mentioned, and 
thereby, on those several days and times, drew off and diverted 
from the same stream or watercourse a much greater quantity of 
water than had before then used to flow or ought then to have 
flowed from the said stream or watercourse and away from the 
said last-mentioned works of the said A. B. and hindered and pre- 
vented the water of the said last-mentioned stream or watercourse 
from running or flowing along its usual course to the said last" 
mentioned works of the said A. B. and from supplying the same 
with water for the necessary working thereof, as the same ought 
to have done, and otherwise would have done, and wrongfully and 
injuriously kept and continued the said fenders, sluices, cuts, and 
watercourses, so widened, deepened, and enlarged, and the water 
sodrawn off in larger quantities as aforesaid, from thence hitherto 
and by reason thereof, the water of the said stream or watercourse, 
sufficient for the supplying of the said last-mentioned works, dur^ 
ing all or any part of that time, could not, nor did run or flow to 
the same, as the same ought to have done, and otherwise would 
have done, and the said A. B. thereby for want of such sufficient 
water, could not, during all or any part of that time, use his said 
last-mentioned works, or follow^ use, or exercise his trade and 
business within, in so large, extensive, and beneficial a manner as 
he ought to have done, and otherwise might and would have done, 
but was thereby, during all that time, deprived of the use and em- 
ployment of the said last-mentioned works, and of all the profits, 
benefits and advantages, which he otherwise might and would 
have made by carrying on his said trade and business therein, to 
wit, at, &c., aforesaid. 



ANOTHER FORM FOR DIVERTING A WATERCOURSE. 

Oliver's American Precedents, 302. 

For that whereas the plaintiffs, on, &c., and ever since have- 
been, and still are seised in their demesne as of fee, of two cornf 
mills in, d&c, with their appurtenances, and the plaintiffs and those 
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whose estate they have in said mills, have, time out of mind, had 
the free course of the water at Ipswich river, to and from the said 
mills, for the use thereof, and the sole privilege of serving the in- 
habitants of Ispwich aforesaid, in grinding their corn for the ac- 
customed and lawful toll, while they may be duly served by the 
said mills, till the plaintiffs were disturbed and hindered therein, 
by the said D. ; and the plaintiffs ought accordingly to hold said 
mills with the privileges aforesaid, freely and undisturbed ; yet the 
said D., in no wise ignorant of the premises, but maliciously con- 
triving to disturb the plaintiffs in the enjoyment of their said mills^ 
with the privileges and appurtenances thereof aforesaid, and de- 
prive them of the profits thereof, on or about, &c., erected a cer- 
tain corn mill in Ipswich aforesaid, on Ipswich river aforesaid, at 
the Falls a little below the plaintiffs' mills aforesaid, with a dam 
to the same, and have continued and improved the same ever 
since, and still do so ; whereby they are continually drawing a 
great deal of the plaintiffs' water, and grind much of the corn of 
the said inhabitants of Ipswich, while they might be duly served 
by the plaintiffs' mills aforesaid, and cause a back water that hin- 
ders a free course of the stream of Ipswich river aforesaid, from 
the plaintiffs' said mills, to the great nuisance of the plaintiffs' 
mills aforesaid, the destruction of the privileges thereof aforesaid, 
and to the damage, &c. 



ANOTHER FORM FOR THE SAME. 

Oliver's American Precedents^ 304. 

For that the plaintiffs, on, &c., last past, were, and ever since 
have been, and now are, seised of a certain water mill, called a 
corn or grist mill, with the appurtenances, situate in M aforesaid, 
commonly called and known by the name of Swan's Mill, in their 
own demesne, as of fee ; and that the plaintiffs, and all those 
whose estate they now have in the said miU, with the appurte- 
nances, had, and from the time whereof the memory of man run- 
neth not to the contrary, were used to have, and now ought to 
have, a certain watercourse, called and known by the name of 
Spicket River, running to their said mill : and being so seised, 
the said D., not being ignorant of the premises, but intending to 
injure the plaintiffs and deprive them of the use and profit of their 
said mill, did at M aforesaid, on, &c., aforesaid, and on divers 
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times and days between that time and the day of, &c., dig 

up and remove the banks of said watercoi^rse, and divert a great 
part of the water thereof, so running as aforesaid, from their said 
mill, so that the said mill, which before was able and was used to 
grind fifly bu^els of corn in every twenty-four hours, now, and 
during the time aforesaid, by reason of the diversion aforesaid of 
the said water, is and was able to grind only four bushels of corn 
in every four-and-twenty hours ; by reason of which the plaintiffs, 
for all that time, have lost and have been deprived of the profits of 
their said mill, and still continue deprived the>eof ; to the dam^ 
age, &c. 



DECLARATION FOR ERECTING A DAM ABOVE PLAINTIFF's DAM. 

Oliver^s American Precedents^ 302. 

For that the plaintiff, ever since the day of, &c., has been 

seised in his demesne, as of fee, and has been in actual 'possession 
of an ancient grist mill, or water mill to grind corn, situate on a 
rivulet or stream in, d&c, called, &c., together with an ancient 
dam, to raise a head of water so high as should be necessary for 
said mill, and of having the whole water of said stream, without 
obstruction or impediment, flow into said pond, for the benefit of 
said mill, as ancient rights and privileges appurtenant to said mill ; 
yet the said D. hath since, to wit, on, &c., unjustly erected a new 
dam across the said stream, above the plaintiff's dam aforesaid, 
within the limits of the plaintiff's pond and ground, that he had a 
right to flow, and thereby cut off part of his said pond, ponded 
the water above, and stopped the natural course of the water with 
which it anciently used to run into the plaintiff's pond; and still 
continues his new-erected dam and obstruction aforesaid, thereby 
frequently stopping the water from coming to the plaiptiff's said 
mill, and obliging the same to stand still for want of water, and at 
other times, letting out the water through said new dam, so sud- 
denly, and in such large quantities, as to waste and tear away a 
great part of the plaintiff's said dam ; whereby the plaintiff's mill 
aforesaid, of the yearly value of, &c., is rendered useless; all 
which is to the damage, &c. 
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DECLARATIOI^ FOR MAKING BACK WATER. 

Oliver's American Precedents, 303. 

For that the plaintiffs (husband and wife) were, on, &c., and 
unto this day are, seised in right of said E. in their demesne, as of 
fee, of a certain close of about four acres of land, and of a certain 
water-mill thereon standing, with the appurtenances, all situate in 
said S. And the plaintiffs, and all whose estate, they, in right of 
said E., have in said close and mill, from time whereof the memo- 
ry of man runneth not to the contrary, have had, until obstructed 
by said D., the free course and use of a stream of water, running, 
&c. ; and the plaintiffs still ought to have and hold the same, free 
and undisturbed ; whereof the said D. was well knowing, and con- 
triving to deprive the plaintiffs of their profits of their •S;aid mill 
and close, there, on, ^c, did erect a dam across said stream, in 
the aforesaid close of said D., and threw a great number of stones 
into said stream, on the easterly side of said mill, and the same 

continued until the day of, &c., and thereby raised the stream 

twelve inches above its usual and due height, and caused a back^ 
water, hindering the free course of said stream from the said mill, 
to the great nuisance thereof; and thereby obstructed and pre- 
vented the plaintiffs in the use of their said mill, and deprived 
them of the profits thereof, for divers days and times between said, 
&.a, all of which are, &c. 



DECLARATION FOR OVERFLOWING PLAINTIFF'S MEADOW. 

Oliver* s American Precedents^ 304, 

For that the plaintiff, on, &c., and long before, and ever since, 
was and is seised of his demesne, as of fee, and actually possessed 
of a certain parcel of meadow land, containing by estimation ■ 
acres, with the appurtenances, situate in, &c., bounded, &c. ; and 
whereas the water from the said brook, [mentioned in the bounda" 
ries] from the time whereof the memory of man runneth not to the 
contrary, in its natural channel, was wont to run ; yet the said P., 
not ignorant of the premises, but maliciously intending to deprive 

the plaintiff of the use and profit of his said acres of meadow 

land, on, &c., and continually afterwards, by the space of one year 
then next following, the ancient course of the water of said brook, 
at, &c., aforesaid, with a certain sluice in the easterly side of said 

30 



10 APPENDIX. 

brook, OD, d&c, erected by him the said D., did obstruct ; by rea- 
son of which obstructioD, the water of said brook, overwhelming 

the banks thereof towards the said acres of meadow land, 

wholly overflowed the same, and thereby spoiled, carried away, 

and destroyed hundred weight of the plaintiff's hay, on the 

said meadow land, then and there lying, and being of the value of 

dollars ; whereby the plaintiff lost said hay, and was deprived 

of the profit of said acres of land, for a length of time^ to 

wit, from, &c., to, ^c. ; all which, 6lc. 



DECLARATION FOR OVERFLOWING MEADOW BY ERECTING A DAM, 

O/tver'5 American Precedents, 305. 

For that the plaintiff, ever since the ' ■' day of, &c., has been 
lawfully seised and possessed of a tract of meadow land, in, 6^6., 
containing, &c., bounded, &c. ; of all which the said D. was well 
knowing; but the said D., minding and contriving to injure the 
plaintiff, and deprive him of the benefit of his meadow land, hath 

ever since the said day of,&«c., maintained a^id kept up, and 

continued a mill-dam in, &c., aforesaid, across a brook, there coin** 
monly called Stony Brook ; and by means thereof caused the water 
of the brook aforesaid to overflow and drown the plaintiff's meadow 

land aforesaid, ever since the said day of, &c. ; whereby the 

plaintiff's grass, growing in his meadow aforesaid, within the time 

aforesaid, and of the value of :• dollars, has been made worse, 

damnified, and destroyed; and his meadow land 'aforesaid is be- 
come spongy, rotten, and impassible ; and the plaintiff has also, 
during the time aforesaid, thereby been prevented clearing his said 
meadows. 



DECLARATION FOR THE BAME AND SPECIAL DAMAGE. 

Oliver^S American Precedents, 306. 

For that whereas the plaintiff, on, 6^c,, at, &c., was and ever 
since hath been seised in fee of three acres of meadow land, situ- 
ate, &c., lying on each side of the brook, commonly called Steep 
Brook, and bounded, &c., and the said D., by means of a mill- 
dam, by him on^ dz;c., erected on his own land and across said 
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brooky in, &c.^ aforesaid, and bj him erer since the said ■■■ day 
of, &c., contiaaed there across the brook aforesaid, hath obstructed 
and stopped the natural coarse of the water of the brook aforesaid, 
and thereby caused it to overflow and drown the plaintiff 's meadow 
aforesaid^ ever since the said day of, &o. ; whereby the plain- 
tiff's grass, growing on the same meadow, in that time, of the 
value of, 6dc,, hath been greatly dpnnified, his meadow aforesaid 
made spongy, rotten, and good for nothing, and forty lengths of 

the plaintiff's four-rail fence, of the value of dollars, on the 

said meadow at the time aforesaid standing, has been taken up and 
carried away. 



DECLARATION FOR CUTTING A WATER-PIPE WHICH CONVEYED 
WATER TO plaintiff's HOUSE, WHEREBY THE PLAINTIFF WAS 
DEPRIVED OF WATER, AND PUT TO GREAT TROUBLE AND EX- 
PENSE IN PROCURING WATER FOR HIS NECESSARY USE. 

8 Wentw. 567. 

For that whereas the said plaintiff heretofore, to wit, on, &c., 
was, and from thence hitherto hath been, and still is, lawfully pos- 
sessed of and in a certain messuage or dwelling-house and yard 
thereto adjoining, with the appurtenances, situate and being at, 
&c., in which said messuage or dwelling-house the said plaintiff 
and his family, during all the time aforesaid, inhabited and dwelt : 
And whereas long before and at the time of the committing of the 
grievance hereinafter next^mentioned, there was a certain wooden 
pipe, lying and' being under ground near to the said messuage of 
him the said plaintiff, by and through the means of which said pipe, 
and of a certain leaden pipe fastened in and affixed to the same, 
and extending and coming from the aforesaid wooden pipe unto 
and into the aforesaid yard of the said plaintiff, and the said plain- 
tiff, and all others of the occupiers and possessors of the said mes- 
suage, &c., were, during all the time aforesaid, used and accus- 
tomed to be^ and were supplied, and still ought to be supplied with 
water, to be used, spent and employed by the occupiers and pos- 
sessors of the said messuage, &c., with the appurtenances respect- 
tively ; yet the said defendant, well knowing the premises afore* 
said, but contriving and maliciously inl^ding wrongfully and 
unjustly to hurt, injure, and prejudice the said plaintiff, and to de- 
prive bim of wai9r Aht the necessary us* of the said plaintiff, and 
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his family residing in the said messuage, &,c., whilst the said 
plaintiff was so possessed of the said messuage, &c., to wit, on, 
&;c., at, &.C., wrongfully and unjustly, injuriously and maliciously, 
cut into and through the aforesaid wooden pipe, and separated 
and dirided the same, and caused and procured the said wooden 
pipe to be cut into and through, and separated and divided, and 
wrongfully and injuriously kept and continued the said pipe so cut 
into and through and separated and divided, for a long space of 
time, to wit, for the space of twelve months then next following; 
whereby he the said plaintiff was for a long space of time, to wit, 
for and during all the time aforesaid, wholly deprived of water to 
be used, spent, and employed by him the said plaintiff and his fam- 
ily in the said messuage, &c., of him the said plaintiff, and was 
thereby, during all the time, put to great trouble and inconve- 
nience, and was forced and obliged to and did lay out and ex- 
pend divers sums of money, to wit, in the whole amounting to a 
large sum of money, to wit, the sum of twenty pounds, in and 
about the furnishing and supplying of water for the necessary use 
and purposes of him the said plaintiff and his family in his said 
messuage or, &c. ; and he the said plaintiff was, hath been and is, 
on occasion of the committing of the grievance aforesaid, other- 
wise greatly injured and damnified, to wit, at, &c., aforesaid. 



We have referred to the amendments made to the Flowage Act of 
Rhode Island, on page 124, and they are here given in extenso, 
because it is believed to be the latest legislation on the subject, 
and because the great number of extensive manufacturing es- 
tablishments, in Rhode Island, are principally operated by 
water power. 

AN ACT [jUNE, 1838,] IN AMENDMENT OP AN ACT REGULATING 

WATER MILLS. 

Be it enacted hy the General Assembly asfoUows .'-^Sec. 1. Any 
party aggrieved by the overflowing of his, her, or their land, by 
means of any mill-dam already erected, and by reasons of the stop- 
ping or raising the water above or below said dam, may make ap- 
plication for relief to the Court of Common Pleas, in the county 
where his land lies ; which Court is hereby empowered to direct 
the return of a jury of twelve, or more, good and lawful men, in 
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the same manner as jurors are now returned by law, at the cost of 
the owner of said dam, to meet at a day and hour to be designated 
by the chief or presiding justice of said Court, who shall himself 
be present and direct the course of proceedings before said jury. 
And the said jury shall be sworn by the said justice, to a faithful 
and impartial appraisal of all the yearly damage done to the lands 
of the person or persons complaining as aforesaid: and the verdict 
of said jury being returned by the hands of said justice to the next 
Court of Common Pleas for said county, and being allowed and 
recorded, shall be a sufficient bar against any action to be brought 
for any damages occasioned by the flowing said land as aforesaid : 
save only an action of debt, which the complainant may bring for 
the recovery of such yearly sum or sums of money from the owner 
or occupant of such dam, to the mills erected thereupon, asserted 
as aforesaid^ during the time of such flowing : But if the jury find 
no damage for the complainant, then he or they shall be at the 
cost of the jury, to be allowed by the justices of said Court. 

Sec. 2. Any party aggrieved by the future erection or raising of 
any mill-dam, may make the complaint to the Court of Common 
Pleas in the manner provided in the preceding section ; and the 
jury shall appraise not only the actual damage of the land over- 
flowed by reason of the erection or raising said dam, but also all 
the incidental injury to the rights and privileges of the party com- 
plaining, shall be fully estimated ; and also all the loss of any fall 
or descent of water, which might exist upon the lands of the com- 
plainant ; and whatever damage may be caused to lands not over- 
flowed by reason of the water backed under said land by the said 
dam. 

Sec. 3. The person who shall be entitled to receive the said 
yearly damage shall have a lien therefor, from the time of the in- 
stitution of the original complaint, on the mill and mill-dam which 
caused said damage, and the land under and adjoining the same 
and used therewith, together with the appurtenances belonging 
thereto. 

Sec. 4. The execution issued on such judgment, if not other- 
wise satisfied, may at any time before the day of the return there- 
of, be levied upon the premises so subject to the lien ; and the 
officer may thereupon proceed to sell the same, or so much thereof 
as shall be necessary to satisfy the execution, and all charges of 
levying it; and he shall proceed in making such sale of real estate 
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in the same manner in all respects aa is provided bj law for the 
aale of real estate upon execution. 

See. 5. Such sale shall be ralid and effectual against all persons 
claiming the premises by any title that shall have accrued within 
the time covered by the lien : Provided, that any person entitled 
' to the premises sold as aforesaid^ may redeem the same at any 
time within one year aAer the sale, upon paying to the purchaser 
or the person holding under him, the sum paid therefor, with in- 
terest thereon, at the rate of twelve per cent, per annum. 

Sec. 6. No action shall be sustained at law for the recovery of 
damages for the erecting, maintaining or using any mill or mill- 
dam, except aa is provided in this act. 

Sec. 7. When either party shall be dissatisfied with the annual 
compensation established by a jury under the provisions of this 
act, an appeal may be taken to the next term of the Supreme Jur 
dicial Court for the county wherein the complaint originated, in 
the same manner as is now provided by law for appeals from the 
judgment of the Court of Common Pleas to said Supreme Judicial 
Court; and said Supreme Judicial Court shall proceed in the 
same manner as is hereinbefore provided, to empannel a jury and 
direct the trial upon said complaint ; and it shall be the duty of 
the chief, or presiding justice of said Court, to attend and preside 
at the trial : and in all eases it is hereby made the duty of the 
chief or presiding justice of either court presiding, to decide all 
questions of law and evidence in the same manner and by the 
same rules as are established by the practice in the several courts 
in this State. 

Sec. 8. For all lands hereafter flowed by virtue of this act, the 
owner of the land so flowed, in addition to the yearly damages 
awarded to him during the time the mill-owner shall flow said 
land, shall be entitled to receive the amount of yearly damages so 
awarded by the jury, for the term of five years, after said mill- 
owner shall cease to flow said land. 

Sec. 9. The jury shall also ascertain and determine by their 
verdict, what sum in gross would be a just and reasonable com- 
pensation for all the damages to be thereafler occasioned to the 
land of the complainant, by reason of the keeping up and mainr 
tainittg such dam as aforesaid, forever. And the complainant, at 
any time within three months aAer the verdict is allowed and re- 
corded, may elect to take the sum in gross so awarded by the jury, 
for the right to maintain and use the dam forever, instead of re- 
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ceiving the annual compensation therefor ; and if he shall make 
such election, he shall, within the said three months, cause the 
same to be entered on the record of the case at the clerk's office 
of the court where said verdict is rendered. 

Sec. 10. Whenever the complainant shall have elected to re- 
ceive the gross damages instead of the yearly damage as provided 
by the preceding section, judgment shall be rendered and execu- 
tion issued therefor, in the same manner as is herein before pro- 
vided in case of yearly damage : And the complainant shall have 
the same lien therefor, from the time of the institution of the com- 
plaint, on the mill, mill-dam, and its appurtenances, as is herein 
before provided for a lien for a yearly damage : And the same 
right to levy upon said estate for the satisfaction of his said exe- 
cution, as he would have had for his yearly damage, if he had so 
elected to receive it annually. 

-~Sec. 11. All provisions of law contrary to this Act, are hereby 
repealed. 



AN ACT [OCTOBER, 1838,] IN ADDITION TO ** AN ACT IN AMEND" 
MENT OF AN ACT REGULATING WATER MILLS." 

Be it enacted by the General Assembly as follows : — Sec. 1. In 
all cases where any party has complained, or shall complain, to 
the Court of Common Pleas in any county, in the manner provi- 
ded for in the Act to which this is in addition, or in the Act enti- 
tled '* An Act regulating Water Mills,'' and in such complaint has 
alleged or shall allege that he, she, or they are aggrieved by the 
overflowing of his or their land in the manner therein pointed out ; 
and the adverse party in such complaint, on appearing in Court, 
on due notice being given for that purpose, has disputed or shall 
dispute, by plea in writing, the title of the complainant, and allege 
that the fee of the estate or premises so flowed, is not in the com- 
plainant, but belongs to the respondent, or some other person or 
persons other than the complainant ; it shall in such case be the 
duty of the Court before whom the complaint is or shall be pend- 
ing, to cause the pleadings to be closed, and the issue to be tried 
as in other cases, before further proceedings be had on such com- 
plaint. 
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The following important case, decided by the Circuit Court of the 
United Slates (the first circuit), has not yet been reported, but 
a copy has been politely furnished the author by Mr. Justice 
Story, from which the following abstract has been made. 

Joshua Webb v. The Portland Manufacturing 
Company. May Term, 1838, at Portland. 

Bill in Equity for an injunctioa by the plaintiff to prevent the defendant 
from diverting a Watercourse from plaintiff's raill, and for further 
relief. — Upon the coroiDg in of the answer, &c., a preliminary ques- 
tion was suggested by the Court at the hearing, and argued by 
counsel. 

The facts in the above case were as follows : At the Saccarap- 
pe Falls, on the river Presutnpscat, there are two successive falls, 
upon which are erected certain mills and mill-dams, the latter be- 
ing called the upper and the lower mill-dams ; and the distance 
between them is about forty or fifty rods, and the waters therein 
constitute the mill-pond of the lower dam. The plaintiff is the 
owner of certain mills and mill privileges (in severalty) upon the 
lower dam; and the defendants are entitled to certain other mills 
and mill privileges on the same dam, also in severalty. The de- 
fendants are the owners of a cotton factory mill near the left bank 
of the river, and have opened a canal for the supply of the water 
necessary to work that mill into the pond immediately below the 
upper dam ; and the water thus withdrawn is returned again into 
the river immediately below the lower dam. The defendants in- 
sist upon their right so to divert and withdraw the water by means 
of their canal, upon the ground that it is a small part, only about 
one fourth of the water to which, as mill-owners on the lower dam, 
they are entitled, and that there is no damage whatsoever done to 
the plaintiff's mills by this diversion of the water. 

Two distinct questions are presented. The first is, whether, to 
maintain the present suit, it is essential for the plaintiff to estab- 
lish any actual damage. The second is, whether, in point of law, 
a mill-owner, having a right to a certain portion of the water of a 
stream for the use of his mill, at a particular dam, has a right to 
draw off the same portion or any less quantity of the water at a 
considerable distance above the dam, without the consent of the 
owners of other mills on the same dam. The point will also arise 
whether it makes any difference that the drawing off of the water 

31 
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above can be shown to be no sensible injury to the other mill- 
owners on the lower dam. 

Though it be true that no action lies in a case where there is 
dammun absque injuria^ that is, where there is a damage done 
without any wrong or violation of any right of the plaintiff, it is 
not correct, in a legal sense, that an action will not lie even in 
case of a wrong or violation of a right, unless it is followed by 
some perceptible damage which can be established as a matter of 
fact ; in other words, that injuria sine damno is not actionable. 
It is an elementary principle of law, that wherever there is a wrong 
there is a remedy to redress it, and that every injury imports dam- 
age in the nature of it; and that if no other damage is established, 
the party injured is entitled to nominal damages. This principle 
applies more strongly where there is not only a violation of the 
plaintiff's right, but the defendant's act, if continued, may become 
the foundation, by lapse of time, of an adverse right. Actual, 
perceptible damage is not indispensable as the foundation of an 
action. The law tolerates no further inquiry than whether there 
has been the violation of a right. The party injured is entitled to 
nominal damacres at least. 

Such was the opinion of Lord Holt, in opposition to his brother 
judges, and which was confirmed by the House of Lords, in the 
great case of Ashby v. White.^ The same principle is established 
in the cases of Hunt v, Dowman,^ Herring v. Finch,' and many 
others. Some of the old cases inculcate a different doctrine, and 
there are some modern ones, which, at first view, seem to be op- 
posed to it. But Lord Holt's opinion is to be preferred, if there 
be a conflict. The case of Williams v, Morland,^ seems to have 
proceeded upon the ground that there was neither any damage 
nor injury to the right of the plai'ntiff. Some of the dicta in this 
case have been subsequently impugned. The case of Jackson r. 
Pesked^ turned upon a supposed defect in the declaration. In 
Young V, Spencer ,• the Court admitted that if there were any in- 
jury to the reversionary right, the action would lie. The case of 



t 2 Lord Raymond, 938. S. C. 6 Mod. 45. Holfs Rep. 524. The opinion 
of Lord Holt has also been recently published in England from bis own MS. 
« Cro. Jac. 478. 

» 2 Lev. 250. * 2 B. & CresweH, 910 

•^ I M. & Selwyn, 234. • 10 B. ^ CrosweU, 145. 
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Marzetti v, Williams/ on the other hand, goes the whole length 
of Lord Holt's doctrine. See also the cases of Hodson v, Todd/ 
Pindar v. Wadsworth/ and Bowen v. Hill.* The case of Blanch- 
ard V, Baker ^ recognises the same doctrine in the most full and 
satisfactory manner. 

Upon the whole, it may be established as a legal principle, that 
wherever there is a clear violation of a right, it is not necessary in 
an action of this sort, to show actual damage ; that such violation 
imports damage, and if no other are proved, the plaintiff is entitled 
to a verdict for nominal damages. And a fortiori this doctrine 
applies, whenever the act done is of such a nature as that, by its 
repetition or continuance, it may become the foundation or evi- 
dence of an adverse right. 

But if the doctrine were otherwise, and no action were main- 
tainable at law, without proof of actual damage, that would furnish 
no ground why a Court of Equity should not interfere and protect 
the right from violation or invasion. 

Let us now come to the only remaining question ; and that is, 
whether any right of the plaintiff, as mill-owner on the lower dam, 
is or will be violated by the diversion of the water by the canal of 
the defendant. Upon this point there can be no controversy. 
The law, as established in England and America, that the propri- 
etor of each bank of a stream is proprietor of half the land cover- 
ed by the stream, but that there is no property in the water. 
Every proprietor has an equal right to use the water which flows 
in the stream, and no proprietor can use it to the prejudice of any 
other. No proprietor can diminish the water which descends to a 
proprietor below, or throw back the water upon one below, with- 
out consent or implied . grant. Running water is not susceptible 
of an appropriation which will justify the diversion or unreasona- 
ble detention of it. The proprietor of the watercourse has a right 
to avail himself of it momentum, as a power which may be turned 
to beneficial purposes. See Wright ». Howard,* Tyler v, Wilkin- 
son,'^ Blanchard v. Baker,® 3 Kent's Commentaries, p. 439, 3d ed., 
S Story on Equity Jurisprudence, § 926, 927, 928, and cases there 
cited. 



> 1 B. & Adolphus, 415. » 4 T. R. 71. 

' 2 East, 162. « 1 Bingham's New Cases, 549. 

» 8 Greenleaf, 253, 268. « 1 Sim. & Stu. 190. 

7 4 Mason, 397. • 8 Greenleaf, 253. 
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The same principles apply to the owners of mills on a mi!N 
stream. They have an undoubted right to the flow of the water 
as it has been accustomed of right and naturally to flow to their 
respective mills. No proprietor has a right to divert or unneces- 
sarily to retard this natural flow to the mills below, and no pro- 
prietor below has a right to retard or turn it back upon the mills 
above, to the prejudice of the right of the proprietors thereof. 

This being the law, upon what ground can the defendants insist 
upon a diversion of the natural stream from the plaintiff's mills, as 
it has been of right accustomed to flow thereto. First, it is said 
that there is no perceptible damage done. Thai suggestion has 
been already answered. Where a right is impaired, actual dam- 
age need not be proved. But in this case it can hardly be possi- 
ble that there is not actual damage done to the plaintiff, and the 
effect of the defendant's diversion must be to diminish the value of 
his mill privileges. 

Again, it is said that the defendants are mill-owners on the 
lower dam, and, as such, are entitled to their proportion of the 
water of the stream in its natural flow. So they are ; but they 
must take it at the lower dam. They have no right to arrest or 
divert it above. The privilege attached to the mills of the plain- 
tiff is not the privilege of using half or any other proportion merely 
of the water in the stream, but of having the whole stream, undi- 
minished, in its natural flow, come to the lower dam with its full 
power, and there to use his full share of the water-power. 

It has been suggested that the defendants have fully indemnified 
the plaintiffs ,from any injury, and have even conferred a benefit on 
them by securing the water by means of a raised dam higher up 
the stream, at Sebago pond, in a reservoir, so as to be capable of 
affording a full supply in the stream in the dryest seasons. To 
this it may be replied, that the plaintiff is no party/ to the contract 
for raising the dam ; and, in the next place; he is not compellable 
to exchange one right for another. 

These are my view^ upon the points raised in the argument. 
The subject, at least as it is at present open for the consideration 
of the Court, appears to be exhausted. Whether, consistently 
with this opinion, the defendants can establish any substantial de- 
fence to the bill, it is for them to consider. 

Decree accordingly. 
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A. 

ABATEMENT, of nuisance. See Nuisance. 

Nuisances to, or by means of a watercourse, may be 

abated 13^178 

whether, when so abated by the aggrieved person, he 

can afterwards sue for damage done . . 137, 138 

Abatement under statute in Massachusetts . . 141 
of public nuisances in rivers which are 

highways . . * . . 213 

ACTION. See Action on the Case — Ejectment — Trespass — 

Assumpsit — Covenant. 
ACTION ON THE CASE. 

the legal and proper remedy for consequential damage . 

to, or by means of, a watercourse . 141-147 

by whom the action may be brought . . 147-149 

against whom it may be brought . . 149-152 

evidence in, lies by an individual for special injury 

occasioned by public nuisance in a river which is 

a public highway ...... 32 

See Evidence. 
in such case it is local in its nature • . . 214 

ADVERSE ENJOYMENT. See Presumption of Grant. 
ALLUVION. 

what it is, and to whom it belongs . . 220-222 

the rule for dividing the proprietary interest in . 221 

APPURTENANCE. 

what is merely convenient not an appurtenance . 42 

And see Mill and Appurtenances. 
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ASSIZE OF NUISANCE. 

one of the ancient remedies for the diversion, d&c. of a 

watercourse 199, 140-144 

not now acknowledged except in PennsylFania 140, 141 

ASSUMPSIT. 

action of, lies for use and occupation of a watercourse 147 
AVULSION. 

change of soil by, how it affects the right of property 222 

B. 
BACK WATER. 

occupant of lower mill liable for making, upon mill 

above 94-98 

caused by superabundance of water by natural causes 97 

right of making, under grant .... 103 

under presumed grant 109-112 

right to make, under special or presumed grant, liable 

to be lost by unity of possession . . . 103 

And see Unity of Possession. 

right to make under a mere license . . . 108 

And see License — Grant — and pRESuMPxioN of Grant. 

BOUNDARIES. 

land bounded by^ a watercourse extends to the thread 

of it . . . 4,5 

when otherwise 6-10 

grant of land bounded by a pond . 10-11 

C. 

CASE. See Action on the. 
CONSTITUTION. See Eminent Domain. 
CONVEYANCE. See Grant— Land. 
COVENANT. 

action of, when it may lie for a diversion, &c., of a 

watercourse . . . . . . 145 

D. 
DAMS. 

detention and evaporation of water by means of . 15 

a person owning the land only on one side of a water- 
course cannot extend his dam beyond the thread of 

the stream 14 

And see Flowing Lanb — ^Back Watbr — Fishery. 
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DECLARATION.. See Pleading — Action on the Case. 

DEED. See LanD'-^Jhant. 

DIVERSION. 

of the diversion of a watercourse 

See Watbrcouhsf. 
DOWER. 

right of fishery subject to 181 

DRAINING, 

land may, in a proper manner be drained, if thereby a 
river be swelled Iq the damage of one below . 101, 102 

E. 

EASEMENT. 

what are easements 37 

And see Hereditament. 
EJECTMENT. 

will not lie for a watercourse . . . . 2 

barred by statute of limitations . . . 61, 62 

incorporeal rights barred by analogy . . . ibid, 

EMINENT DOMAIN. 

title to the water subject to . 29-36, 128-130, 202 

EQUITY. 

water rights under mere license protected by courts of, 89-93 
courts of, have a concurrent jurisdiction in cases of a 

diversion, &c., of a watercourse . . 173-178 

the principle upon which the jurisdiction rests . . 173 
a bill in equity may be filed for any special injury to 

an individual by obstructing a public river . . 213 
EVIDENCE. See Presumption. 

parol evidence in the construction of grant of land 

bounded by a watercourse 10 

under a plea of '' not guilty" in an action for a diver- 
sion, &c., of a watercourse . . . 163,166-173 
whether evidence of actual damage be required 166-170 

P. 
FISHERY. 

right of, incident to riparian ownership 179-182 

subject of, in co-heirs 182 

several fishery 182-185 

when right of, passes under grant of only right to water 183 
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FISHERY. 

action of, when it lies for invasion of right of fishery 184 

free fishery 185-187 

common of fishery 187-189 

right of, as derived from special grant . . 189, 190 

user of private fisheries 191 , 192 

obstruction of the passage of fish < . . 192-198 

no right in the public to fish anywhere . . . 179 
FLOWING LAND. 

flowing the land of an upper proprietor by dams, &c., 

illegal 101, 102 

when not so of land of lower proprietor . . 101, 102 
right of flowing as derived from grant and license 103-109 

from presumed grant . . 109-112 
rights derived from actual or presumed grants lost by 
unity of possession 
See Unity op Possession — Grant — ^Presumption op Grant. 
right to flow by virtue of an unlimited grant at the first 

settlement of the country 103 

a town cannot license flowing 404 

flowing under authority of statute . . . 1 12 e^ seq. 
doubts as to the constitutionality of such authority 

112, 128-130 
Flowing Act of Massachusetts 

of Maine .... 
of Rhode Island 
of Michigan 

of Virginia and Kentucky 
of Indiana 
of Missouri 
of North Carolina 
of Alabama . * . 
of Mississippi . . 
of Tennessee 

of Delaware .... 
flowing land for reservoir auxiliary to mill-pond 
FRAUDS, (STATUTE OF). 

what contracts are vacated by ... 
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112-122 

122-124 
124 
124 

124-126 
127 
127 

127, 128 
127 
127 
128 
128 

131-134 
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GRANT. 

of land conveys right to the water . . . 1,2 

unless a reservation to the contrary . . . 3, 6, 9 
right to the water under grant of *' mill and appurte- 
nances" ....».» 39-42 
by grant of a "mill," the water-race passes . * 40 
right to the water as created by special grants in 

general 43-47 

of reservation of water rights in grants of land . 47-^3 

mode of conveying a water right as an incorporeal 

hereditament ...... 53, 54 

water rights under special grants lost by unity of pos- 
session 

See Unity of Possession. 
presumed grants of water rights 

See Presumption of Grant. 
grants of right to make back-water and flow land 
See Back- Water and Flowing Land. 
right of fishery as derived from special grants . 189, 190 

H. 
HIGHWAYS. 

when a watercourse is a public highway . 199-204 

Potomac, Mississippi, and Connecticut public highways 201 
in England, right of passage in such highways para^ 

mount to any right in the crown .... 202 
private rivers made passable with boats by artificial 

means ........ 202 

raising locks by an individual, in England under 

license from the king 202 

distinction between rivers which are mere " highways" 

and " navigable" rivers .... 204, 206 

right to the banks of rivers which are highways 206, 207 
obstructions to such highways . . 207-213 

remedies in cases of such obstructions . \ 213, 214 

an offence at common law to divert . 212 

HEREDITAMENT. 

right to watercourse as a corporeal hereditament . 1-29 
right to, as an incorporeal hereditament . . < 37-^8 
nature of an incorporeal hereditament . 37-39 
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HEREDITAMENT. 

incorporeal hereditament created by grant of '^ mill 
and appurtenances'' 

See Grant. 
right to the water as an incorporeal hereditament un- 
der special reservation ..... 47-53 
extinguishment of water rights as incorporeal heredit- 
aments by unity of possession 

See Unity of Possession. 
For the incorporeal rights of making back-water and flowing 
land, see Back-Water and Flowing Land, 

I. 
INDICTMENT. 

for injury to private fisheries, does not lie . 19S 

lies for all obstructions in rivers which are highways 213, 214 
INJUNCTION. 

when and how obtained for a diversion, &c., of a wa- 
tercourse 

See Equity. 
IRRIGATION. 

right of, considered 23-29 

INCORPOREAL HEREDITAMENT. 

nature of, » 37 

And see Hbreditambnt. 
ISLANDS. 

who are the proprietors of . • . . , 5, 8 
right of property in, how to be ascertained , . 21$-220 
how islands are to be divided between the opposite 

riparian proprietors ibid. 

L. 
LAKE. 

when a navigable lake recedes, to whom belongs the 

soil 224 

LAND. See Grant — Rebervation-**Fish£ry^-Flowing Land. 
grant of, carries right to water . . , . 1, 2 

unless the water be reserved .... 3 

when, and when not, the water is reserved by the lan- 
guage of the deed .... ^11,47-53 
land as appurtenant to land ..,-.. 41 
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LAND. 

right to the land passes in a special grant of the water 

80 far as is necessary to a use of the water . . 43 
limited right in, acquired by a mere license . 84 

when such license is revocable, and when not 

See License. 
LEGISLATURE. 

its authority over private property and the private 
rights to watercourses 

See Eminent' Domain. 
LICENSE. 

right to the water as derived from parol license . 84-94 
right thus derived when revocable . . 85-89 

wheii not revocable ...... 89-93 

when it terminates without any express revocation • 87 

license executed cannot be countermanded . 89 

right of back-water and flowing land, as derived from 108 
license from a town is no justification for flowing land 104 
whether one from the state will . . . .112 

LIGHT. 

right to acquired by length of enjoyment . 62, 64, 70 
LIMITATION (STATUTE OF). 

enjoyment of water for length of time prescribed, for 
right of entry gives a right to water 61-68,81,82 

M. 

" MILL AND APPURTENANCES." 

what is an '' appurtenance '' . . . 42 

And see Grant. 

N. 
NUISANCE. 

private nuisance, what is 135 

diverting, dC'C, water, private nuisances . . ihid. 

distinction between private nuisance and trespass 136 

142-144, 164 
may be removed by the party aggrieved 136, 137 

public nuisance not rendered lawful by any length of 
time ........ 212,213 

NAVIGABLE RIVER. See Highway. 
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o. 

OCCUPANCY. 

no exclusive right to the water acquired by mere prior 

occupancy . 21-23 

nor any right to make back-water upon an upper mill 98 

nor to flow any land above ibid, 

P. 
PLEADING, &c. 

in an action on the case for a diversion, dcrC, of a 

watercourse 147-166 

by whom action may be brought . . . 147-149 

against whom it may be brought , . . 149-152 
action against one out of several, non-joinder cannot 

be pleaded in abatement 151, 152 

of right of action in reversioner . 147, 148, 150, 1,54 

in mortgagee .... 148 

in executor . . . 148, 149 

in devisee .... 149 

in joint tenants, parceners, and ten- 
ants in common . 149 
of the declaration in action for diversion, &c., of a 

watercourse 152-163 

declaration of a reversioner 154 

how cause of action must be stated . . 154, 158 

several counts 158, 159 

action for a diversion, flowing, d^c, local in its nature 

159-163 
And see Venue. 
the proper plea is " not guilty" .... 163 
one prescription cannot be pleaded against another . 165 

POND. 

construction of grant of land bounded by . . 10, 11 

PRESCRIPTION. 

not necessary to set forth a prescriptive right to, in 

the course it takes naturally .... 25, 26 

right to irrigation acquired by , , 25, 26, 29 note 

rights of other kind acquired by ... . 59, 60 
what necessary to constitute .... 60 

the foundation of prescription .... 59, 60 

And see Presumption. 
one prescription cannot be pleaded against another 165 
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PRESUMPTION OF GRANT. 

right to the water derived from presumed grant 59^ 60 

grant presumed in analogy to the statute of limitations 61^ 68 

the origin of the rule 61-64 

to raise the presumption of grant, the use and enjoy- 
ment of the water must have been adverse . . 68 
what is an adverse enjoyment .... 68-73 
of the presumption as it relates to parties not in pos- 
session 73-76 

conclusiveness of the presumption . . 76-78 

right acquired by the presumption commensurate with 

its enjoyment 78-81 

may be lost by disuse . ^^ . . . . 81, 82 

doctrine of presumed grants not applicable to public 

rights 83 

the principle and policy of the doctrine of presumption 

as concerns private rights .... 72, 73 

presumed grants extinguished by unity of possession 82 

flowing land and - making back-water under presumed 
grant, See Flowing Land — Back-Water. 
PROFITS. 

one class of incorporeal hereditaments ... 37 

a. 

Q UOD PERMITTA T PR 08TENERE. 

one of the ancient remedies for the diversion, dz^c, of 

a watercourse ...... 136, 144 

R. 
RELICTION. 

what it is 222 

to whom belongs relicted soil .... 222-224 
RESERVATION. 8ee Grant. 

when a deed of land reserves a right to the water 6-11, 47-53 
right to water as an incorporeal hereditament under a 
special reservation 

See Hereditament. 
RESERVOIRS. 

as auxiliary to mill-ponds . 20^ 131, 134 

RIPARIAN. OWNERSHIP. 

its extent, and how construed 4-11, 179 

includes right of fishery, See Fishery. 
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s. 

STATUTE. 8u Limitations. 
flowing land under ftatute 

See Flowing Land. 

T. 

THREAD OF THE RIVER. 

the boundary between opposite owners 4-11 

TIDE. 

the flowing and ebbing of, determines what is techni- 
cally a '* navigable" river .... 204, 206 
TIME. 

rights of government not barred by lapse of . . 83 
when it begins to run against a privilege reserved in a 

deed . .111 



And see Prescription — Presomption of Grabtt. 
TRESPASS. 

action of, may be maintained by one who has only a 

limited and temporary interest in another's land 84 

distinction between nuisance, dz;c., and trespass 136, 

142-144, 164 
action of, lies for invasion of right of fishery 184 

U. 
UNITY OF POSSESSION. 

special water rights as incorporeal hereditaments, ex- 
tinguished by 55-61 

civil code of Louisiana relating to . . . 55, note 

presumed grants of water rights extinguished by 82 

And see Presumption of Grant. 
rights under actual or presumed grants to flow land, 

&c., lost by 103 

USAGE. 

water rights as incorporeal hereditaments may be ac- 
quired by acquiescence and use, and lost by neglect 

and disuse 60 

And see Prescription — ^Presumption. 
effect of only occasional interruptions of usage 69 
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V. 
VENUE. 

laying of, in an action for a diversion, d&c, of a water- 
course 159-163 

W. 

WATERCOURSE. See Land— Grant— Boundaries. 

property in, derived from ownership of the soil . . I 

cannot be separately recovered in ejectment . 2 

right of use in 11-29 

And see Reservation. 
general property in, as a corporeal hereditament 1-29 
no title to by mere prior occupancy . . . 21-23 
whether title to, includes the right of irrigation 25-29 
how far subject to the right of eminent domain 29-36 
diversion of the water actionable .... 13 
detention of the water actionable ... 15 
corruption of the water actionable .... 20 
right to the water as an incorporeal hereditament . 37-68 
right to, as an incorporeal hereditament Under pre- 
sumed grant 59-83 

right to, under a mere license .... 84-94 
injuries to and by means of, and remedies for the 

same 135-178 

right of fishery in a watercourse . 179 

of watercourses subject to public use 199-214 
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